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CT PIIUH IIPEIoS B TeJb

Opecckuii H ITUOH JbHBIN yHuUBepcuTeT umenu .M. MeuHUKOB ,
K denp rp KA HCKO-TIP BOBBIX AUCIIUILINH

®dp HIy3cKuii 6yasB p, 24/26, Ogecc , 65058, YKp un

ITPUMOBPETEHME TTPABA COBCTBEHHOCTM

HA BECXO3SIMHBIE ABUSKMMBIE BEIIIM ITYTEM
SABAAAEHWMSL, ITPUCBOEHM HAXOAKM 1 HAXOAKNM
KAAAA 110 IPAJKAAHCKOMY 3AKOHOAATEABCTBY
VKPAMHBI 1 OTAEABHBIX 3APYBEJKHbBIX CTPAH

CT ThsA IOCBAINEH WCCJAEJ0B HHUIO OTAEJBLHBIX CIEKTOB IIPHOOpPETeHU
Op B COOCTBEHHOCTH H 0eCXO3AMHbIe ABUKKMMBbIe BEIU IIyTeM 3 BJ JAeHUd,
IPUCBOECHUS H XONKMU, H XOAKHU KJI [ IIO I'P KJ HCKOMY 3 KOHOJ TeJILCTBY
Vkp wusbl, 'epm HUM, ®p Huuu, Ut aun, Yexuu, Hugepn mpos u Kur s.
ABTOp H JM3UPYeT HE TOJBKO HOPMBI JEHCTBYIOILEro I'P KJ HCKOI'o 3 KO-
HOJ Te€JIbCTB YK 3 HHBIX CTP H, HO M O0Op I €TCs K COOTBETCTBYIOIIUM IIO-
JIOMKEHUSIM PUMCKOTO U CTHOI'O IIP B .

KaroueBnie cioB : mpuoOpeTeHue IIp B COOCTBEHHOCTU, OECXO3AMH
IBUKUM s Belllb, 3 BJ JeHUE, H XOOK , KJ .

IToct HOBK mpo6aemMbl. Am TT IMuA 3 KOHOJA TEeJIbCTB YKP UHBI K 3 KO-
HOI TenbcTBY EBpomeiickoro Coios ABJSETCA IMPUOPUTETHOM COCT BJISIOINE
mporecc UWHTErp nuu YKp uHbl B EBpomeiickuii Coios 1, B CBOIO OoUuepenb,
IPUOPUTETHBIM H IIP BJE€HHEM VKD WHCKOM BHEITHEeN MHOJUTUKKA H MIYTH K
JIEeMOKDP THYECKUM U3MEHEHUSIM B SKOHOMHUECKOM, IIOJUTUUYECKONA U P BOBOI
chep X OeATeJHHOCTU H IIIero rocyJ PCTB .

Bocemu am toro m pr 2004 r. 3 KOHOM YKp WHBI OBII yTBEeP:KAEH
«O01ierocys pCcTBEHH S HPOTP MM O IOT IIUM 3 KOHOJ TeJIbCTB YKP UHBI
K 3 KOHOJ TeJbcTBY EBpomneiickoro Coio3 », IIeJbI0 KOTOPOH ABJIAETCA IIPU-
BeleHWEe B COOTBETCTBHME C IIp BOBOIl cucremo# Empomeiickoro Cowos 3 -
KOHOB YKp MHBI M HHBIX HOPM THBHO-IP BOBBIX KTOB YKP MHBI (acquis
communautaire) [1].

BrmiosiHe ecTecTBEHHO, YTO OCYII[eCTBJIeHWEe KOHKPETHBIX Mep B VK 3 H-
HOM H TP BJE€HUU HEBO3ZMOYKHO 06e3 MOAPOOHOTO MBYyUYEeHUs 3 KOHOJ TEeJbCTB
cTp H-yu cTHuil EBpomeiickoro Coo3 , T KiKe 3 KOHOJ TeJbCTB YKpP HHBI, B
TOM umcJie U B cdhepe BEITHOTO IIP B , B KOTOPOM 0CO00O€ MeCTO 3 HUM €T T K
IOp BOB S K Teropus, K K Beliu.lIpwH IJeKHOCTH Bellleil K 00beKT M I'D KM H-
CKOTO 000pOT OOYCJIOBJIMB €T HEOOXOAVMMOCTb 3 KPEIJIEHUA UX IIP BOBOTO pe-
JKUM , UTO, B CBOIO OUepelb, BIUAET H MeX HU3MBI IP BOBOTO PETYJHPOB HU.

K K c DKOHOMHUYECKOH, T K U C IIP BOBOM TOUKU 3PEHUSA UCKJIOUEHUE BEeIn
U3 TP K HCKOTro 000OpOT IIyTeM BBIOBITUS HeIleaecoo0p 3HO W HeOOITyCTHUMO,
3 MCKJIIUYeHNeM 3 KOHHBIX OCHOB HUMU /IS OTP HUUYEHUS T KOTO0o0p IeHudA. B
TO K€ BpeMs B OTJeJbHBIX CJIYyY X BeIllb, BEIOBIB A U3 I'P K] HCKOTO 000pOT ,
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OOAI I eT IIOJ K TEeropui 0ecxXOo3sSUHBIX Belleil, IIP BOBOM PEKHM KOTOPBIX
UMeeT PAJL 0COOeHHOCTeHl K K B JEHCTBYIOIIEM 3 KOHOJ TeJbCTBE YKD HHBI,
T K UM B3 KOHOJ| TeJbCTBE OTAEJNBHHBLIX 3 PYOEIKHBIX CTD H.

T xuM 00p 30M, UMEIOTCS TeOpPeTHUYeCKHe OCHOB HUSA W NP KTHUYECK S He-
00XOAMMOCTS [IJIA P CCMOTPEHUA IIPO6JIeM OTAENBHBIX CIIOCO00B IPUOOpEeTeHU T
Ip B COOCTBEHHOCTM H 0eCXO3AUWHBIE BEIlN, YCT HOBJIEHHBIX K K OT€UECTBEH-
HBIM, T K U 3 PYOEKHBIM 3 KOHOJ TEJIbCTBOM.

AH 1mu3 ucciaemoB Huii M myOoauk mmii. [IpobGseM Mu mpUOOpPeTEeHUA HIpP -
B COOCTBEHHOCTH H 0ecX03AWHBIE BEIU B PUMCKOM ID Be (C IO3UIUU UCTO-
puorp ¢uu) 3 HuM auck Y. C mdwuaunmo, I'. Hendbypr, . B. Hosunkwuii,
U. C. IleperepcKuii; IpOABJIEHUA PELUENIINN YK 3 HHOTO MHCTUTYT B I'D K-
I HCKOM mp Be mcciaenmoB Jju M. A. ITokposckuii, E. O. X putonos, A. A. Ilo-
mompurop . IIpo6iaeM THK HOpPHUOOpPEeTEeHUS IP B COOCTBEHHOCTH OOCTOSATEIHHO

H ausupoB Jg cb B. B. Yepen xwunbim, IO0. K. ToacTeiM u ap.

OTnenbHBIE CIIOCOOBI TP BOBOTO 3 KpeIJIeHUA HPUOOpeTeHusA TP B COO-
CTBEHHOCTH H 0eCcxO03siiHble ABUKUMBbBIE BEII[M B COBPEMEHHOM YKP HHCKOM
3 KOHOJ TeJNbCTBE, T KJKe 3 KOHOJ TeJbCTBE OTAEJbHBIX 3 PYOEKHBIX CTP H
P ccM TpuB JUT Kue BTOPHI, K K WM. A. Cno cubo, O. C. fABopck s, JI. OHHEK-
nepyc, C. ¥0. Ilarun, Y. A. 3enun, K. IIB irepr, X. Kerniu ap. Ona Ko ucce-
JIeJOB HUA IPUOOPETEHUs NP B COOCTBEHHOCTU H 0ecxXO3AlHbIE NBUIKUMBIE
BeIll1 IIyTeM 3 BJI JeHUA, IPUCBOEHUA H XOAKW, H XOAKW KJI T B I'D KI H-
CKOM 3 KOHOJ TeJbCTBEe YKD UHBI U OTJAEJbHBIX 3 PYOEKHBIX CTP H NP KTHU-
YeCKHU He IIPOBOJUJINCE.

Iloct HOoBK 3 4 HuA. lleablo CT ThbU dABJIAETCA CP BHUTEJLHO-IIP BO-
BO€ KCCJIEJJOB HUEe HOPM PUMCKOTO IIPp B U COBPEMEHHOI'0 3 KOHOJ TeJILCTB
Ykp uusl, I'epm wHum, @p wruu, Ut aum, Yexuun, Humepa umos m Kur g,
3 KPEIIAININX CIeTYIOIe CII0CO0bI IPUOOpEeTeHUs TP B COOCTBEHHOCTU H
0ecxo3siHOe IBUIKNMOE UMYIIIECTBO: IIyTE€M 3 BJI AeHUSA, IPUCBOCHUS H XOJ-
KU, IPUCBOEHUA KJ [

HN3no:xenne ocHOBHOTO M Tepu J . [lo obiiemy mp BUJIY, IIpuoOpeTeHUe
Ip B COOCTBEHHOCTU H [OBUKMMbIE BEIU OCYIIECTBJIAETCS IIePBOH U JIbHBI-
MU U IPOU3BOAHBIMU CIIOcO0 Mu. KpurepueM AJis COOTBETCTBYIOIIETO AeIeHUS
CII0C000B MPUOOPETEeHNA P B COOCTBEHHOCTH SBJSETCSI H JUUYME JTUOO OTCYT-
CTBUE COOTBETCTBYIOIIIEI'0 BOJIEM3BABICHUS COOCTBEHHHUK , T KiKe H JUUYHe
IIp BOIIPEEMCTB .

CTOPOHHUKU KPUTEPUA BOJU K IIEPBOH U JBHBIM CIOCOO M OTHOCAT T Kue
CIIOCOOBI IIPHOOpPEeTeHUA, IMIPU KOTOPBIX IIP BO COOCTBEHHOCTHM BO3HHUK €T H
Belllb BIEPBbIE, MO0 HE3 BHCUMO OT BOJIU IIPEAIIECTBYIOIIET0 COOCTBEHHUK ,
COOTBETCTBEHHO K IIPOMBBONHBIM — CHOCOOBI, TPU KOTOPBIX IIP BO COOCTBEHHO-
CTU y IPUOOPET TeJssA BOSHUK €T II0 BOJIe IIPEeIBIAYIIero coOCTBeHHUK . [lpyr 4
TPYII YYEeHBIX-IIUBUJNCTOB B K UECTBEe OCHOB HUA JJIA KJI CCUGUK I[UU CIIO-
c0o00OB TIpMOOPETEeHUA IP B COOCTBEHHOCTU P CCM TPUB €T T KOU KPUTEPUU,
K K IIP BOIIPEEMCTBO, IPUUMUCISAA K IEPBOH U JIbHBLIM CIIOCO0 M T KUe, B OCHO-
Be KOTOPBIX OTCYTCTBYET IIP BOIIPEEMCTBO, 1, COOTBETCTBEHHO, K IIPOU3BOJHBIM
— B KOTOPBHIX IIP BOIIPEEMCTBO IIPUCYTCTBYET.

3H uyeHUe MPUBEAEHHON KJI CCU(PUK IIUU 3 KJIIOY eTCA B TOM, UTO B 3 BUCH-
MOCTH OT TOT'O MJIM MHOTO CIIOCO0 HIPUOOpEeTeHUs IP B COOCTBEHHOCTH IIP BO-
BO€ TIOJIOJKEHUE MPUOOPET TeJIsI MOYKET OIPEeAeIATHCS II0-P 3HOMY.

JpeBHEUIIINM TMEPBOH Y JILHBIM CIIOCOOOM IPUOOpEeTeHus IMpP B COOCTBEH-
HOCTU fABJsAeTcA () KTHUUECKOe 3 BJ JeHUe BeIlbl0, HUKOMY He IIPUH IJeX -
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mieit, ambO T KOIi, y KOTOPOM HUKOTZA He ObLI0 coOcTBeHHUK (res nullius), c
TIOCJIEeAYIOIIUM IIPUCBOCHUEM U H MePEeHUEeM YAEpP:K Th 3 COOOI.

Eite puMmckoMy U cTHOMY IIp BY OBLI M3BECTEH 3 XB T HUUBUX 3eMeJIb (3 B-
Ja peHue — occupatio rei nullius) K K oAUH U3 CIIOCOO0OB BOSHUKHOBEHUA IIP B
cooctBeHHOoCcTU. B 3 KoH x XII T Guuiy 6611 chOPMYJIUPOB H IpUHIUI: “Res
nullius cedit primo occupanti” (HM4Yba Belllb — COOCTBEHHOCTb TOTO, KTO €0
IepPBBLIM 3 BJI [eJ).

WcTopuueckoil mpeAnochLIKON K occupatio rei nullius ABiAnOCh, IIpPeKe
BCETO, H JINYVEe HEOCBOEHHBIX 3eMeJb, JeCOB U T.J., COOTBETCTBEHHO, COOCTBEH-
HHUKOM IIPU3H B JICA TOT, KTO IIEPBBIM H 4 J1 00p 6 THIB Th 9Ty 3eMJiio. K uuc-
JIy O0'BEKTOB IIP B COOCTBEHHOCTHU, KOTOPhIE MPUOOPET JIUCh T KUM CIIOCOOOM,
OPpUH JJIeX JIN BeIu, KOTOPbIe 0 3 BJ AeHUA He H XONUJINCHh HU B UYbeH CO0-
CTBEHHOCTH.

T K, K 0O0BEKT M OKKYI MU OBLIM OTHECEHBI IPEXKAEe BCETO IIPEIMETHI
OUKOM HmpUpOAb! (IITUIILI, 3BePU, PHIObI u T.1m.). Cora cHO 3 KOH M [IpeBHero
Pum , BcIKUii, KTO 3 XB TUT U YObET JUKOE JKMBOTHOE JI JKe H UYY:KOU 3eMm.Je,
CT HOBUTCs ero cobcTBeHHUKOM. K K oTmMeu eT maBecTHBIN pom HucT Y. C H-
duaunmo, «..cpeam BO3MOXKHBIX 3[1eCh CIYY €B OCOOEHHO B JKHBI, UCXOAA U3
PUMCKUX IIPEJCT BJIEHUI, OXOT U PBIOH A JOBJIA» [2, c. 165-166].

CrnenyomumMu 00beKT MU OKKYI IIUU ABJIAJNCH Bellix Bp roB. Ilo obGrre-
My IIp BUWJIY, HEJBUIKUMBIE BeI[U II€PEXOAUJIU B COOCTBEHHOCTb T'OCYJ PCTB
(D. 41.1, 51.1), pBMKMMBIe — 00p IIf JHCH B COOCTBEHHOCTBH JIUIT , 3 BJI J€B-
mrero umu [3, c. 171-172].

Bpomennsie Bemu (res derelicta), T.e. Belliy, OT KOTOPBIX OTK 3 JICA COO-
CTBEHHUK, T KiK€ OTHOCHJU K OOBEeKT M OKKyI nuu. OCHOBHOE TP BUJIO
npuobpeTeHUs MP B COOCTBEHHOCTHM H T KYIO BEIllb 3 KJIY JIOCH B CJIENYIO-
IeM: «IIepPBbIii, KTO MOAOUD JI T KYIO BBIOPOIIIEHHYIO BeIllb, CT HOBUJICS ee cO0-
crBeHHUKOM» (D. 41.7.2.1) [4, c. 330].

IIp Bun o 3 Ba meHuwm res derelicta NUBMEHAJNNCH H MPOTSKEHUU CYIIle-
cTBOB HuA Pumckoit umnepuu. T K, B JOCTUHU HOBCKYIO 9II0XY JOMUHUDPOB -
JIO MHEHMe ¢ OMHM HCKOI IIIKOJBI, KOTOP A P CCM TPUB J ee K K res nullius
C TOTO MOMEHT , K K COOCTBEHHUK €e OCT BUJI (B CHUJIy Uero OH IIPEACT B J
K K ObI M3H U JILHBIM OpPUOOpETeHUEeM 3 BJI AEBIIEro e Jull ), B TO BpeMsd,
K K OPOKYJU HCK f IMKOJ CYHUT J , YTO KT OCT BJeHus, derelictio, — 9TO
ecThb traditio in incertampersonam (mepen 4 HeOIpeAeJeHHOMY JIUIY), T. €.
OCT BJIEHUE, COBEPIIIEHHOE C H MepeHueM, UToObI res derelicta mpmobpes TOT
HEeM3BECTHBIN, KOTOPBIM MMHU 3 BJ JeeT (M KOTOPBI, B CHUJY STOr0, IPUOOpeI
OBl UX IO MPOM3BOJHOMY OCHOB HUIO), M3 YErO CJENOB JIO, UYTO B OTHOIIEHUU
res mancipi COOTBETCTBYIOIee IPUOOPETEHNE ITOJHON COOCTBEHHOCTH [OJIXKHO
OyZeT OCYIIEeCTBUTHCA B CBSI3U C IOCJIEAYIOINUM IPUOOpeTeHreM 3 [ BHOCTBIO
[2, c. 165-166].

CoBpeMeHHOe I'D KJ HCKOe 3 KOHOJ TeJbCTBO YKD WHEHI, 'epm Hum, @®p H-
nuu, Ut auu, Yexun u Ipyrux 3 pyOeKHBIX CTP H IOPUIUUECKUM OCHOB HUEM
OPU3H HUA OP B COOCTBEHHOCTH H 06ecX03siiHbIe ABUKUMBIE BEIIU IIPU3H €T
¢ KT 3 BJI [eHUA BEIbIO, TP BOBOI CT TyC KOTOPOW H JIOTUYEH CT TYCY res
nullius.

H uGosiee p cupocTp HEHHBIMH CJIYY AMHU 3 BJ A€HUA SABIAIOTCA HOOBIYU
TOJIE3HBIX UCKOI €MBIX, PHIOOJIOBCTBO U OXOT , COODP AMKOD CTYIUX P CTEHUH
ur.n. [5, c. 363]. P 3ymeercs, B H cTosdAllee BpeMA 3 BJI JIeHUE OCYIIECTBJSIET-
cA He CTUXUHHO, perJ MeHTUPYeTCs MHOTOUYMCJIEHHBIMM KT MU JIECHOTO,
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BOJHOI'0, CEJIbCKOXO03SMCTBEHHOr0, TOPHOTO U 9KOJIOTUUYECKOTO 3 KOHOJ TeJb-
crB [6, c. 81].

Tem He MeHee, T'p KJ HCKMM B3 KOHOJ TeJBCTBOM 3 PYOEKHBIX CTP H
MOAPOOHO PEeryJaupyloTcs OTAeJbHbIE CAyY WM 3 BJI geHus. T K, H mpumep,
I'p &g mckuii xKomekc I'epm Hum (g gee — I'K Tepm Hum) [7] comep:xkur
mp BUJ , TPEAYCM TPUB IOIIHE BO3MOKHOCTHL 3 BJ OEHUSA AUKUM KHBOT-
HBIM U ITYEJUHBIM POeM, MOKHHYBIIIEM CBOI yJiel, eclii COOCTBEeHHUK He H -
Y JI HEMEJJIEHHO IIPEecJIeIOB Th IUeJ WUJIU OTK 3 JICA OT IpecaenoB Hus [8,
c. 234-236].

HeficTBymolee Tp K HCKOe 3 KOHOJ TEeJbCTBO CTP H KOHTWUHEHT JILHOM
CHUCTeMBLI TP B T KJKE€ COMEPsKUT HOPMBI, PerJ MeHTUPYIOIHNe OCHOB HUSA
BO3BHUKHOBEHUSA TP B COOCTBEHHOCTH H BeIllb, IIPUCBOEHMWE KOTOPOM CT JIO
BO3MOJKHBIM M3-3 TOI'0, UTO COOCTBEHHUK OT Hee OTK 3 Jics (res derelicta).
K T KuMm Bemy M, B U CTHOCTH, OTHOCSATCSA OPOIIEHHBIE BEI[M, PHI0 U KUBOT-
HbIe, JOOBITHIEe P Hee H PBIOHOM JIOBJIE I 0X0Te. MOTYT OBITH IPUCBOEHBI TO-
aybu, ImepejeTeBINNe U3 OJHOUN roJy0ATHU B APYTYIO, PHIOLI, IIePEeMJIbIBIINE U3
BOJOEM OJHOI'O COOCTBEHHUK B BOJOEM APYrOro COOCTBEHHUK , €CJIU TOJBKO
OH He TIepeM HUJ UX MOIIeHHWYecKuM myTteM [8, c. 226].

B T0 :xe BpeMs IIp BO COOGCTBEHHOCTH He BO3HUK €T, eCJIM IPUCBOEHUE BeIu
OBLJI0 3 IIPEIeHO 3 KOHOM HJIU €CJU 3 XB TOM BJI HeHU OyAeT H PYIIIeHo Ip -
BO IIPUCBOEHUA, IPUH ek Inee apyromy jauity (§ 956 'K 'epm mHum).

Y cTHbIE UL , K K 9TO IPU3H €T, H npumep, § 958 'K I'epm muu, T Koike
ct. 6 xauru 5 I'p o Hekoro Komexc Hwupmepa umos (x aee — I'K Huzmepsa u-
IIOB), MOTYT CT Th CY0'BEeKT MU IPUCBOEHUSA UCKJIOUUTEIbHO ABUKUMBIX Be-
mieii. I'ocyn pcTBO K K CyO'BeKT NPUCBOEHUS HPU3H e€Tcs COOCTBEHHHUKOM B
OTAEJNBHBIX CIyY SIX 0eCXO3ANHBIX ABUMKUMBIX Bellleil, u BceX 0ecXO3ANHBIX
HeIBIKMMBIX BeIlleil, B U CTHOCTH, 3eMau. T K, cora cuHo cr. 24 xuuru 5 I'K
Hupmepsn HIOB, HeIBU:KMMble UMYIIECTB , He MMEIOI[Ue COOCTBEHHUK , IIPU-
H JIJIeX T rocyn pcrBy [5, c. 361-362]. AH JlormyHOe Ip BUJO 3 KPEILJIEHO B
cr. 827 I'p o HcKoro xKomexc WMt gum (n nee— I'K Ut auwm) [9].

I'p sxx mcKuit Komexkc YKp uHbI (I jgee — 'K Vkp wmubI) [10] T KXKe 3 -
KpeIjasieT Ip BUJ IPUOOpeTeHus P B COOCTBEHHOCTH H 0ecX03saiHbIe
IBUKUMBIe BeIld IIyTeM IPUCBOEHUSA, B 3 BUCUMOCTH OT TP BOBOTO PEXKUM
00BbeKT BO3HUK IOIEro Ip BOOTHOIIEHMUS.

Ct tha 335 TK YKp MHBI COAEPIKUT 3 KOHOJ TeJbHOe olpeaesieHne 0ecxo-
3AWHON Belu K K BeIlld, KOTOP A He MMeeT COOCTBEHHUK WJIU COOCTBEHHUK
KOTOPO¥ HEM3BEeCTeH. YKP MHCKHUI 3 KOHOJ TeJb, T KUM 00p 30M, VK 3BIB €T
H TO, YTO HE MOJKET ObITh MPU3H HO 0eCXO03AWHBIM MMYIIECTBO, COOCTBEHHUK
KOTOPOTO M3BECTEH, HO B 9TO BpPeMs HEM3BECTHO, Tle OH H XOAUTCA, T KiKe
UMYIIECTBO, KOTOPBIM ITOJIB3YIOTCS UJIEHBbl CEMbU COOCTBEHHUK WU KOTOPBIM
YIP BJISAIOT APYTHUe JIUIL II0 IIOPYUYEHUIO0 COOCTBEHHUK .

IIyuktom 2 ct. 335 'K YKp uMHBI mpegycM TPHUB eTcs obIliee P BUJO, CO-
IJI CHO KOTOPOMY IP BO COOCTBEHHOCTU H 0eCcXO3sHHbIe IBUKUMBbIE BeIlll, K K
Ip BUJIO, IPUOOPET 0T pU3UUECKUe JUIL , 1 TOJbKO B UCKJIIOUNTEJIbHBIX CIY-
Y AX COOCTBEHHHKOM YK 3 HHBIX BeIlell MOKeT SBJIATHCA TEPPUTOPU JbH
rpoM [

ITopAgoK mpuoOpeTeHusA IMP B COOCTBEHHOCTU H ABMIKMMYIO BeIllb IIyTeM
3 BJI meHusd peryaupyer cT. 333 'K YKp WHBI, COTJI CHO KOTOPOU JUI0, KOTO-
poe cobp JIo ATOoIbl, JIEK PCTBEHHBIE P CTEHUS, IIOWM JIO PBIOY JinbO 3 BJ 1e-
JIO IPYTroii BEUIbIO B JIECY, BOJOEME U T.II., IBJISIETCS ee COOCTBEHHUKOM, €CJIU

64



Bicnux OHY imeni I. I. Meunurosa. IIpagosnascmeo. 2018. T. 23. Bun. 1(32)

OHO JIeMICTBOB JIO B COOTBETCTBUU C 3 KOHOM, MECTHBIM O0OBLIY eM Jubo o0IuM
P 3pellleHueM COOCTBEHHUK COOTBETCTBYIOIIETO 3eMeJbHOTO YU CTK

ITIpuobperenue mp B COOCTBEHHOCTH ITyTeM () KTHUYECKOTO 3 BJI JeHUA JO-
MYyCK eTcs TOJbKO B Te€X CJYY X, KOrZ cOOp Arof, BBLIOB PBHIOBI, OXOT H
IWKUX 3Bepei, oObIU IIeCK U T.J. He IPOTUBOPEUUT HOPM M OTP CJIEBOTO 3 -
KOHOJ TeJbCTB , H IIPUMEpP, 3eMeJIbHOTO, JIECHOTO, BOgHOTO. H mpumep, B co-
OTBETCTBUH CO CT. 95 3eMesrbHOTO KoJleKC YKp uHBI [11], 3eMyIenonb30B TeJb
uMeeT P BO, €CJAU WHOE He YCT HOBJEHO 3 KOHOM, MCIOJH30B Th B YCT HOB-
JIEHHOM HOPANKE IJIA COOCTBEHHBIX HYJKJ MMEINeca H 3eMeJbHOM VU CTKe
00II[ep CIPOCTP HEHHbIe MOJe3Hble MCKOII eMble, TOpd), JeCHbIe yroAbs, BOJ-
HbIe O0BEKTHI, T KiKe JpyTrue II0JIe3HBbIe CBOMCTB 3€MJIU.

JlecHO# KoleKe YKP WHBI TO3BOJIAET I'P KA H M B IIOPAIKE 00IIEro UCIIoab-
30B HUS JIECHBIX PECYpPCOB 0€3B03ME3THO COOUP Th AJIA COOCTBEHHOTO IToTpeb.ie-
HUS JUKOP CTYIHe TP BAHLIE P CTEHUS, I[BEThI, ATOJbI, OPEXU, APYTHUE IIOLHI,
rpubbl, KpOMe CJIyY €B, IPEeIYyCMOTPEHHBIX 3 KOoHOA TeabcTBoM. CT ThA 66
JlecHoro Komexkc VYKp mHBI [12] HemocpeACTBEHHO 3 KpPEIJISAET IOJIOKeHUe,
YTO «T'p K1 HEe MMEIOT IP BO B JieC X I'OCYJ PCTBEHHOUN 1 KOMMYH JbHOI CO0-
CTBEHHOCTHM, T KJKe€ C COTJI CHUf COOCTBEHHUK BJIEC X U CTHOU COOCTBEHHOCTH
CBOOOJHO H XOJUTHCS, 0€3B03ME3JHO 1 0€e3 BbIJ U1 CIIeIX JHHOTO P 3peIIeHus
co0Up Tb AJIs COOCTBEHHOTO MOTPEOJIEHUA AUKOD CTYII[UE TP BAHBIE P CTEHUA,
IIBETHI, ATOAbI, OPeXH, TPUOLI U T.ZA., KPOME CJYY €B, MIPEeIyCMOTPEHHBIX 3TUM
Komexcom u apyruMu 3 KOHOI TEIbHBIMU KT MH YKP HHBI», IPU dTOM M K-
CHUM JIbHBbIe HOPMBI COOP T KUX O0BEKTOB YCT H BJIHUB IOTCSA CIIEU JHHBIMU
HOPM MH.

BosHuKHOBeHME ID B COOCTBEHHOCTH JOIIYCK €TCS T KiKe M B TeX CIy4Y X,
Korg c6op mau AOOBIY COOTBETCTBYIONIIUX OOBEKTOB IIPOMUBBOJUTCA COTJI CHO
MeCTHBIM 00bIY aAM. IloJ MecTHBIM OOBIU eM cjJeayeT TOHUM Th He IIpeay-
CMOTPEHHOE 3 KOHOJ TeJbCTBOM, YCT HOBUBIIIEECS U IITMPOKO IMPUMEHSIEeMOe B
oImpefieIeHHON MECTHOCTH IIP BHJIO MOBEIEHU.

ITo Hopm ™M ct. 333 'K YKp uMHBI, IP BO COOCTBEHHOCTU MOYKET T KiK€ BO3-
HUK Tb C COTJI CHUsS COOCTBEHHUK COOTBETCTBYIOIIIEI'O 3eMeJbHOIO YU CTK IIPU
YCJIOBUH, UTO T KO€ P 3peIlleHNe ABJIAETCS OOIIUM, T.e. OHO IPEJOCT BJIEHO He-
OIIpPeIeJIEHHOMY KPYTY JIUII.

Cr Tt 336 'K VKp mHBI yCT H BJIUB €T HP BUJIO, COIJI CHO KOTOPOMY
JINII0, 3 BJI [eBIlee ABUKMMOII BEIbI0, OT KOTOPOII COOCTBEHHUK OTK 3 JICS
(cmesm B COOTBETCTBYIOIee 3 sIBJeHUE, JUOO COBEPINHUB WHBIE NeiCTBUS, CBU-
IeTeJbCTBYIOIE O er0 OTK 3€ OT IIP B COOCTBEHHOCTH), IPUOOPET eT mp BO
COOCTBEHHOCTU H 9Ty BeIllb C MOMEHT 3 BJI JE€HUS €lo.

OT 3 BJ AeHUS caedyeT OTJIUY Th IPUCBOEHUE YTePIHHON Belnmu. PuMcKue
IOPUCTHI BBIZEJNANN H XOAKY U IIP BOBOM CT TyC YTEPSHHOI Bellu, HO HE P 3D -
00T JIM TP BUJI €e IIPUCBOCHUA.

ITo mp BoBOMY cT Tycy res derelicta OTIWY JIUCHh OT YTEePSAHHBIX BeIlei,
MOCKOJIbKY COOCTBEHHUK, YTP THUBIIUI BJI JeHUe BeIlbi0, He YTP YUB JI IP B
COOCTBEHHOCTU H Hee. BceiieficTBUe YK 3 HHOTO OOCTOATENBCTB YTEPSHHBIE
BeIU He MOTJIN ABJIATHCA 00BEKTOM IIPUCBOEHUA, ITIOCKOJIBKY He ABJIAJNCD Ies
derelict

HeiicTByIOoIIlee I'p K] HCKOE IP BO H 3B HHBIX BBIIIE CTP H IPULEPIKUB -
eTcA eIUHOTO IIOAXO0J OTHOCHUTEJbHO IIPUCBOEHUA H HIEHHON Bemu, OOH KO
H IIMOH JIbHOE 3 KOHOJ TeJIbCTBO K JKJOW CTP HBI 00J I eT oIpenesieHHOI
cuenuduroii. T K, cmocobbl TPUOOPETEeHUA IP B COOCTBEHHOCTH H 0Oecxo-
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3AliHbIe BeImu CcOJMIK IOTCS CO CHOCOO0 MM TPUCBOEHUS IBUMKUMOI BeIlu,
BBIIIIEAINIEN W3 BJI AEeHUA COOCTBEHHHUK , KOTOPBIA OCT eTCsA HeM3BECTHHIM B
MOMEHT ee O00H PY/KeHUA APYTUM JUIOM, TO €CTh IPUCBOEHUS CIPAT HHOM
Bemu (KJI [ ) WJIK OCT BJIEHHOH Belnu (H XOAKu). IIOCKOJIBbKY Ipenmoa T eT-
cs BO3MOXKHOCTh O0OH PY’KeHUsS COOCTBEHHHUK , IP BO COOCTBEHHOCTH HOBOTO
COOCTBEHHUK IIPU3H €TCS JIUINL II0 MCTeUEeHUU OIPEeNeIeHHOTO BPeMeHUW u
IPU COBEPIIEHUUN OIIpelesIeHHBIX NelCTBUil, H IIpUMep, MyOJUUYHOTO OII0OBE-
meHus — B up Be I'epm Huwm, Yexuu, Ut auu u Tt.1. [5, c. 363-364]. T kK,
H npumep, 'K Ut guu B cT. 928 06a3yeT M9p MYHUIUI JUTET , H TEPpU-
TOPUU KOTOPOTO OB H HJIeH Belllb, IyOJMKOB Th 00'bABJIEHNE O H XOIKe B
COOTBETCTBYIOIIIEM peecTpe B IBYX IIOCJIEJ0B TeJbHBIX BOCKPECHBIX BBIMYCK X
B TeUeHUE TPEeX AHEN.

IIp Bun o u xomke B I'K T'epm HumM chopMyJUpPOB HBI TP AUIMOHHO.
II p rp @ 965 00a3BIB €T H IIEAIIero IMOTePSIHHYIO BeIlllb BO3BP TUTH ee CO0-
CTBEHHUKY UJU APYTOMY JIUITY, YIP BOMOUEHHOMY H IIOJIlyYeHUe Belllu, ecJu
MocJaeqHUI Hen3BeCTeH, 3 IBUTh B KOMIIETEHTHOE yUperKJeHue o H Xxoake. Eciu
CTOMMOCTB BEIIU COCT BJIAET OoJiee IECATU €BPO, 3 sBJIEHUE He TpedyeTcs.

CropomopTrAluecs BeIu WU BeIU, KOTOPBIE JJIA CBOETO XP HEHUS Tpe-
OyIOT HeCOp 3MEPHBIX P CXOIO0B, IIPOJ IOTCA C MYyOJUUYHBIX TOPTOB H IIEIIITAM
ux jguioM. IIpu Xp HEHWU BeIy H IIeAINNIl OTBEY eT TOJBKO 3 IPUUYNHEHNe
Bpel II0 MPUYMWHE YMBICJI WUJIU I'Py00ii HeoCcTOPOoKHOCTH. H M0 OTMETUTH, UTO

H JIOTUYHBIE IP BUJI coaep:kut ct. 337 'K YKp uHBI.

ITo ucTeueHUU IIECTH MECSAIEB C MOMEHT YBeIOMJEHHUSA COOTBETCTBYIOIE-
TO OPT H O H XOJKe H IINeINui mpuodpeT eT H Hee IP BO COOCTBEHHOCTH.
WckJiroueHnre COCT BJSIOT CIYyY U, KOTJ B IOpeles X YK 3 HHOrO Iepuoj H -
IIeAIleMy CT HeT M3BEeCTHO JUI0, UMeIoIee IP BO H H XOAKY.

B cayu e, ecoiu CTOMMOCTH BEIIM COCT BJIAET MeHee MecsaTH eBPOo— TeueHue
CPOK H UMH eTCA C MOMEHT OOH py:KeHHud H XOoAKu. Eciu H IIeInuil yT UT
H XOIKY B CJIy4Y € 3 IIPOC , OH He IPHUOOpeT eT IIp BO COOCTBEHHOCTH H Hee
(§ 973 TK I'epm muwm). Eciu H I1egIIuil BeIlb OTK KETCS OT ee IPUoOpeTeHusa
— IpP BO COOCTBEHHOCTH H H XOJIKY IpuoOpeTeT OOIIMH , H TEePPUTOPUU KO-
TOPOIi BeIb ObLT H HIEeH .

JIuto, moTrepsaABIliee Belllb, WMeET IIP BO MOTPeOOB Th €e OT H IIEeJIIero
WJIV OT OOIIIMHBI, COTJI CHO 00513 TEeJhCTB M O HEOCHOB TEJILHOM O0OOT IeHUWH,
T KiKe IIOCJIe UCTEUYEeHUs IIIeCTUMECAUYHOro cpok . T Koe TpeOoB Hue IPEKp -
1T eTcs IO MCTeUEeHUU TPexX JIeT ¢ MOMEHT IIepexoZ TP B COOCTBEHHOCTH K
H IIeAlneMy MW OOIIUHE.

Coernu JbHBIE TP BUJ YCT HOBJEHBI B OTHOIIEHUU Beleli, H HIeHHBIX B
CAY:KeOHOM TOMEIeHUN WJIU B O0IleCTBeHHOM Tp HcmopTte. T Kue Belu me-
pen I0TCs CAYsK IMUM 9THX YUPEKIEeHUI, BOZH I'D JKAEHUEe BBIILJI UUB eTCA B
MEeHBIIIEM P 3Mepe, IPUUeM CJOYK IUN WJIX BOAUTENb TP HCIOPT HE WMeeT
up B H T Koe Bo3H rp kaeHue (§ 978 'K 'epm HUM), BBIPYUYK OT IPOX KU
BeIlH, B CJIYY e HeoOH DYsKeHHus JUIl , ee IMOTePSABIIero, MocTym eT B dene-
p JbHYIO K 3HY Jaubo obmuny (§ 980, 981 I'K I'epm HuM).

®p HIy3cKui r'p KO HCKuil Komekc (o see — 'K ®@p mmnuwm) [13] He comep-
SKUT IPSIMOM HOPMBI O BO3MOKHOCTHY IPUCBOCHUS YTePAHHON ABUKMMOM BEIIH.
@®p HIYy3CKUil 3 KOHOA TeJb B CT. 713 mpAMO 3 KpeILiseT, uTo 0ecxo3siiHoe
UMYIIEeCTBO IIPUH IJIE€KUT KOMMYHE, H TEePPUTOPUU KOTOPOH OHO H XOITUTCS.
IIp BO cOOCTBEHHOCTH H T KO€ MMYIIECTBO MOJKET IIePEeMTU K TOoCy[ PCTBY B
CHJIy 3 KOH , €CJIi KOMMYH OTK JKeTCsS pe JIM30B Th CBOUW IIPp B
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B Ut jguu H #fiieHH g OIBUXKUM S BeIllb JU0OO ee CTOMMOCTSD (B CJyY €, eclu
00CTOATENLCTB BBIHYAUIN €€ Pe JU30B Th) MOKET ObIThH IPHCBOEH H IIen-
UM ee JIUIOM, HO JIUIIh B CAYY €, eCJIU Uepes I'oj Iocje OMyO0JuKOB HUA CBe-
IeHWH 0 H HJeHHOU Bemu He 00bABUIICA ee coocTBeHHUK (cT. 929 'K Ut Jsunm).

Wutepeced B 9TOM OTHOIIIEHUY TOAXO/ YEIIICKOT0 3 KOHOJ TeJIs — B TOM CJIY-
Y e, KOTA ObLIM H WAEHBI JeHbI'M, MYHUIIUI JUTET WUJIU UHOEe JUI0, KOTOPOMY
ObLI TOPYYeH Bellb (IeHbI'W), MOTYT UMM TOJbKO IIOJB30B ThCS, He IIPU-
cBouThb. T Koe »Ke IIP BUJIO YCT H BJUB €TCA U IJIA BRIPYYKH 3 IIPOJ HHYIO
BeIllb. IIp BO COOCTBEHHOCTH H MAEHBI'M JUOO BBIPYUYKY MEPEXOAUT K YK 3 H-
HBIM CYO'BEKT M IIO MCTEUEHUU TPeX JIET CO AHS O0H PY:KeHUS H HAeHHOH Beu
(ct. 1060 I'p &1 HCcKOrO Komekc Yemickoit Pecnyonuku (o see — I'K Yexun))
[14].

B oTHOIIeHUM yTepAHHBIX BeIIel YeIICKUil 3 KOHOJ TeJlb 3 Kpemjser
HPEe3yMIIIIAIO P B COOCTBEHHOCTU MYHHUIIUII JUTET , H TEePPUTOPUU KOTO-
poro ObI1 H IiAeH BeIllb, AM00 MHOTO JIUIL , KOTOPOMY OBIJT IOPYYEH BeIllb.
T &, coran cuo § 1052 I'K Yexuwu, ecau COOCTBEHHUK H HAEHHON Belu He
U3BEeCTeH, H IIeAInuii 0083 H Mepen Th ee KOMIIETEHTHOMY T'OCYJ PCTBEH-
HOMY Opr HYy. Belllb mepexoAuT B COOCTBEHHOCTh YK 3 HHBIX OPT' HOB, €CJIU
COOCTBEHHUK He 3 SIBUJI O ee yTepe IO UCTeUeHUU TPeX JIeT C MOMEHT OO0bsAB-
JIEHUs 0 H XOJKe.

T'p KO HCKMe KOMEeKChl M3y4 eMBIX CTP H 3 KPeIJIAT eIuHOe NP BUJO:
B CIy4Y e O0OH pysKeHHus COOCTBEHHUK H HJAeHHOI Belu, H IIeAIINii BIP Be
TpebOB Th OT HEero BO3H Ip KiAeHusa. K nmpumepy, B cuany § 971 'K I'epm Hum
H eI Belllb MOKeT TPeOOB Th BO3H TP JKAEHUEe 3 H XOAKY OT JIUIL , 00-
JI I IOIero Ip BOM H IIOJiyueHHUe Bellfu. P 3Mep BO3H TP JKAEHUS 3 BUCHUT
OT IIE€HBI BeII[ U COCT BJIAET IIPU IleHe BeIlr M0 MATUCOT eBpo —5%, CBBIIIe
2Tolt cyMMBbI — 3% , BOBH I'D KIEHNE 3 H XOIKY KHUBOTHBIX — 3% OT UX II€HBI,

T KKe BO3MeIleHUs HeOOXOAUMBIX P CXOMOB H Xp HeHUEe U IOLIeP:K Hue
BeIllM B H AJIeK I[eM COCTOAHWU, H O0H py’KeHle IMOTePABIIIEro ee JUIl .

T'K Yexuu B § 1056 ycT H BAuB eT 0053 TeJabHOE BO3H T'p JKIeHWE H Iel-
IeMy yTepPsAHHYIO Belllb B P 3Mepe IecsaToi U CTU CTOMMOCTHU BeIl[h, B CJIYyY e,
ecJIM TOTePAHH f BeIb UMeeT 3H UeHHe TOJbKO AJIA TOTO, KTO ee IIOTeps, —
H IIeAIeMy TOJ T eTCA BO3H TI'p JKIeHWe 3 H XOJKY B COOTBETCTBUU C HOP-
M MU IPUJIAYUS.

T'K Ut gum B cr. 930 ycT H BJAUB €T cJeAyiolllee IIP BUJIO BO3H I'D KIe-
HUSA: COOCTBEHHUK HOJIKEH 3 I TuTh 10% OT CyMMBI MM CTOMMOCTH BEIIH,
OIH KO eCJii IIeH IIpeBhIlI eT 5,16 eBpo, Bo3H rp xiaeHue cocT BaseT 20%.
Ecuu Belrb He UMeeT KOMMePUYeCKOii IeHHOCTH, BO3H TI'D JKAeHUE OIpeaessaeTcs
CyIlbe! B COOTBETCTBUU C P 3YMHOU OIIEHKOM.

B Vkp mHe mp BMJI 3 BJ JeHUSA YTEPAHHON JIBUKUMOII BeIbI0 COZEp-
2K Tcda B cT.cT. 3837-339 'K Ykp umubl. T K, B coorBercTBuU Cc 4. 1 cT. 337 'K
VYKp mHBI, IUI0, KOTOPOE 3 BJI [IE€JIO ABUIKUMOHU BEIHI0, OT KOTOPOM OTK 3 JICA
COOCTBEHHUK, ITPUOOPET €T IIP BO COOCTBEHHOCTH H BTy BeIlllb C MOMEHT 3 B-
JI [IeHUusd €.

Hnsa mpuobpeTeHusd MP B COOCTBEHHOCTH H H HAEHHYIO IBUIKUMYIO BeIllb
HeoO0XOAMM He TOJNBKO () KT ee 00H PyKeHUs, HO U () KTHUUECKOe 3 BJ JeHUe.

JIno, KoTopoe H ILJIO OECXO3AUHYIO ABUIKUMYIO BeIllb, 00513 HO COOOIIUTH
0 H xoake (K K IIp BUJIO, MOJUIIMY UJIW OPT HY MECTHOTO C MOYIP BJIEHUS),

T KJKe BO3BP THUTh H HAEHHYIO BeIlllb COOCTBEHHUKY JIMOO TUTYJIBHOMY BJ -
eJIbITY.
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Jlumo, H mIefIee yTepAHHYIO Belllb, IPUOOPET eT IpP BO COOCTBEHHOCTU H
Hee IO UCTeYeHUU 6 MecAIleB ¢ MOMEHT IO YU 3 SABJEHUA O H XOIKe IIPHU
ycaoBMH, YTO He OyOeT yCT HOBJIEH COOCTBEHHUK, JIMOO WMHOE JIUII0, KOTOPOe
uMeeT IpP BO TPeOOB HUSA BO3BP T YTEePAHHON Bellu, MO0 COOCTBEHHUK WU
TUTYJIbHBIN BJI JeJiell] He 3 SABUJIX O CBOEM IIPp B€ H BO3BP T yTEPSAHHOM BeIIH.

WNuTepecHo ormetuTh, uTo 'K YKP MHBI B HEKOTOPHBIX CIy4 AX OoJiee IIO-
IPOOHO Peryampyer oCOOEHHOCTH MPHUOOpeTeHUs TP HCIIOPTHBIX CPEICTB, Yero
He OTMEUEHO B 3 PYyOEesKHOM 3 KOHOZ TejabcTBe. T K, H HPUMEDP, B CIEIU Jb-
HOM TIOPSAKE BO3HUK €T IP BO COOCTBEHHOCTVM H H IJAEHHBIE TP HCIIOPTHBIE
CPeACTB , KOTOPBIE, II0 00IIleMy IIP BUJIY, Ilepe]] I0OTCS H XP HeHHue IOJUIUU,
0 ueM Jes eTcA OO0bABJIEHUWE B IeY THHIX CPENCTB X M CCOBOM MH(MpOPM IUU.
" B ToM caiyu e, eciu B TeueHUE 6 MeCAIEB CO JHA OMYOJIUKOB HUSA YK 3 HHOTO
00bABJIEHNA COOCTBEHHUK WJIW WHOE JIUII0, UMeIoIlee Ip BO TPeOGOB Th €ro BO3-
BP T , He OyAyT O0OH PYKEHBI IU00 He 3 SABAT O CBOUX IIP B X H TP HCIIOPTHOE
CpPeJCTBO, TMOJUIIMA UMeeT P BO MPOJ Th €r0o, CYMMY BBIPYUYKU BHECTU H
cIenu JbHBIN cueT B O HKe.

B rTeueHme Tpex JieT COOCTBEHHUK H IHAEHHOTO TP HCIIOPTHOTO CPEJICTB
uMeeT TP BO TpPebOOB HUS CYMMBI, BBIDYUEHHOII OT TPOM KU ero Bemu. Ilo
WCTEYEeHUU YK 3 HHOTO CPOK BBIPYYEHH S OT IPOJ KM CYMM II€PEeXOAUT B
COOCTBEHHOCTH TEPPUTOPU JBHOI TPOM [bl, H TEPPUTOPUU KOTOPOH OBIIO H Ii-
JIeHO TP HCIOPTHOE CPEJCTBO.

Ct tbs 339 'K VKp WHBI COOEPIKUT HP BUJIO, COTJI CHO KOTOPOMY B CJIy-
U e, ecJii COOCTBEHHUK YTePAHHON Belu ObLI H HAeH U 3 ABUJI TpeGOB HUE O
ee BO3BD Te, JIUIIO, H IIIeAINIee BEIlb, IMEET IP BO TPeOOB ThH OT COOCTBEHHUK
KOMIIEHC ITMHM P CXOJOB IIO COePsK HUIO BEIl[, T KiKe TPeOOB Th BO3H TP K-
nenue (mo 20% OT CTOMMOCTH BeIIH).

B oTmesnbHBIX CAyY AX P BO COOCTBEHHOCTH H H HIEHHYIO BeIllb Iepexo-
OIUT K TEePPUTOPU JLHOU I'pDOM [e, H NPUMep, 10 MUCbMEHHOMY 3 SBJIEHUIO
JIAI , KOTOPOE H IILJIO YTePSHHYIO BEIllb.

Iloxg k1 mom (thesaurus) puMCKUe IOPUCTHI IIOHUM JIM I[€HHOE ABUIKMMOE
UMYIIIECTBO, KOTOPO€ T K JOJr0o OBLIO CKPBITO, UTO IIOCJE €ro O0H PYy:KeHUs
YCT HOBUTH COOCTBEHHUK HEBO3MOKHO. II09TOMYy OCHOB HUe IPUOOPETEeHUd
KJ I CBS3 HO B OOJIBIIEH CTeIIeHU C HEBOBMOYKHOCTBHIO P 3BICK Th COOCTBEHHU-
K , HEXKeJIU C ero HeCcyIlecTBOB HUEM, II0TOMY YTO TeOPeTUYeCKU COOCTBEHHU-
KOM JOJI»KeH ObLJI ObI ObITh B KOHEUHOM CUeTe HeKUH H CJAeIHUK JIUI , COKPBIB-
1IeT0 B JPEBHOCTH 3TOT KJI [I.

IIpuoGpereHue Ip B COOCTBEHHOCTH H KJI I H IPSAMYIO 3 BIHCEJO OT CIIO-
co0 O00H pyKeHUd KJ I

IIo mepBOH U JIBHBIM BO33PEHUAM, KJI J P CCM TPUB JICA K K DIIEMEHT
MMOBEPXHOCTU 3€MeJIbHOI'0 YU CTK , U II0ATOMY K HEMY IMPUMEHSJICA IPUHITUAI
superficies solo cedit, ocaenoB TelbHOE NMPUMEHEHUE KOTOPOTO IIPUBOIUT C
Hen30eXHOCTHIO K BBIBOLY, UTO KJI [l IPUH JJIEX JI TOJBKO COOCTBEHHUKY 3€M-
au (D. 41. 2. 3. 3) [15, c. 258]. Ogu Ko, ipu umnep Tope Axpu He (II B. H. 3.)
KJI I CT J TP KTOB ThCA K K C MOCTOATEJbHBIN CIIOCO0 YCT HOBJEHUSA IP B
cobcTBeHHOCTH. [IpU aTOM AEiCTBOB JU caeAyroIiye mp Bua . H miemrmwii Ka [
(inventor thesauri) coxp HSJ KJ I IJ9 ce0s MOJHOCTBIO, €CJId O0H DPYKUB J
€ro H COOCTBEHHOI 3eMJie UJIM H CBAIIEHHOM yu cTKe. Eciu OH H XOAWJ ero
cIy4Y WHO H UYKOU 3eMJye (H IPUMEP, PEeHI TOP IPU KYJIbTUB ITUU 3€MJIN),
TO MOJIYY JI TIOJOBUHY K K H I'DP Ay 3 TO, YTO BEPHYJI OOIIECTBY YTP UYEHHBIE
COKPOBHUII] ; BTOPYIO IOJIOBUHY IIOJYY JI COOCTBEHHUK 3€MJIU.
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Ecnu kn gH figen H myOJuuyHOM MecTe (H IIPUMEp, OH OBLI 3 KON H PAIOM
¢ IyOGJIMYHOM JOPOTOoii), H IIeAINTNI KJ [ AeJUI ero ¢ pucKoM (IMIep TOPCKOIi
K B3HOIi), IPUYEM ecJId OH He cOOO0I JI 0 H XOAKe (PUCKY, TO YTP YUB J IIP BO
H CBOIO IOJI0 U 00513 H OBLI OTA Th BeChb KJI I TOCYX PCTBY [15, c. 258].

H MepeHHO OTKPBITHINA KJI I, BT IHE OT COOCTBEHHUK , [eJIUKOM IIPUH Jie-
JKUT COOCTBEHHUKY UMYIIECTB WJIU 3€MJIN. B HEITPUKOCHOBEHHOM (CBAIIEHHOM
uan norped JbHOM) MeCTe MCK Th KJ [ 3 IIPeIleH0, HO CJAyY HHO H MIeAIInii
KJI JI CT HOBUTCA ero cobcTBeHHUKOM [3, c. 172].

U ecoiu puMasHEe OTHOCUIN K KJI Oy, K K IP BUJIO, TOJIHBKO MOHETBI, TO B CO-
BPEeMEeHHO! IIUBUJINCTUKE IO KJI [OM IIOHUM IOT IeHbI'H, B JIIOTHBIE IIEHHOCTHU
U APYyTUe Belllu, KOTOPhIe UMEIOT 0CO0YIO IIeHHOCTh. [JIs TP BOBOIl K Teropuu
«KJ I» T KiKe B KHBIM YCJIOBUEM SABJIAETCSA TO, UTO BEIU, IIPEJCT BJIAIOIINIE
0cOo0yI0 IEHHOCTh, HOJI’KHBI OBITH CKPBITHI (B CTEHE, 3eMJie W T.X.), T.e. €CJU
T KIe BeIr H XOAATCSA, UTO H 3bIB e€TCA, H BUAY, KJI JOM OHHU IIPU3H B ThCH
HE MOTYT.

B coorBercTtBuu co cr.ct. 5, 13 Kuuru 5 'K Huzepsa HIOB, KJI OOM IIpH-
3H eTCA T K A IeHH f Belllb, KOTOP f OCT B JI Cb CKPBITON H CTOJBKO JOJITO,
YTO BCJIEACTBUE 9TOT0 COOCTBEHHUK BeIlM He MOKEeT ObITh YCT HOBJIEH, OTH KO
I JKe IPU T KOM OIIpeJesIeHUN KJI [ [AJIs IPUoOpeTeHusi P B COOCTBEHHOCTU
H Hero HeoO0XOAUMO 3 SBUTH O €r0 O0OH PYKEHUU B MOPAAKE, YCT HOBJIEHHOM
3 KOHOM, U COOJITOCTH MHBIe Tpedyemble (popM JbHOCTH [5, c. 363-364].

B § 984 T'K I'epm HuHM T KoKe COAEP’K TCA IP BUJI O IPUOOPETEHUU 1P B
coOCTBEHHOCTH H KJ A. T K, KJI JOM IIPU3H €TCS BeIllb, CKPLIT A T K JOJTO,
YTO YCT HOBUTH COOCTBEHHUK CT JIO HeBO3MOXHO. IIp Bo cobGcTBeHHOCTH H
KJI J IpuoOpeT IOT B P BHBIX AOJSX JIUIIO, H IlefIlllee Belllb, U COOCTBEHHUK
UMYIIECTB , B KOTOPOM ObLI COKPBIT KJI .

WUt npaHcKuii Tp KO HCKUH Komekc, B cT. 932, ompenesser KJI I K K IleH-
HYIO Belllb, H KOTOPYIO HUKTO He MOJYKEeT IOK 3 Th CBOUX IIP B, CIIPSAT HHYIO
uin 3 Kon HHYy0. OH TPUH AJEKUT COOCTBEHHUKY HEIBUIKUMOTO NMYIIIECTB
(3 HUA UM YU CTK ), TJle 9T BeIlb OblT H HaeH . Ecau KJa o H HaeH H
YyIKOM YU CTKe, OTKDPBIT cJyd HHO (0e3 ImpeaB PUTENbHBIX IOTOBOPEHHOCTE
MeXKIy COOCTBEHHUKOM U JIMIIOM, KOTOPOE €ro OTKPBIJIO), TO CTOMMOCTD KJI [
IEeJINTCSA IOPOBHY MEXKIY H IIMeIIITUM KJI I ¥ COOCTBEHHUKOM COOTBETCTBYIOIIe
HeaBMKUMOCTH [8, c. 242—-243].

AH JjormuHoOe Ip BUJIO IPUMEHAETCH, eCJU KJ 1 ObLI 00H PYy’KeH B Uy KOH
IBUKUMOIL Beliu. B ToM cay4u e, ecau KJ I IPeACT BJIAET co00i 00BEKT UCTO-
PHUUECKOro, I JIeOHTOJOTMYECKOr'0, Xy I0KEeCTBEHHOTO UHTEePeC , COOJIIO FOTCS
TOJIOXKEHUS CHeIlN JbHBIX 3 KOHOB.

T'p *&n HCcKuii Komekc ®@p HIUU B cT. 716 ompemenser KJI I K K JHOOYIO
COPAT HHYIO J100 3 PHITYIO Belllb, H KOTOPYIO HUKTO He MOXKET JOK 3 Th CBOE
Ip BO COOCTBEHHOCTHU M KOTOP f O0OH PYKEH COBepIIeHHO cayd iHo. IIp Bua
IPUCBOEHUA KJI I , corsl cHo HopM M 'K ®@p HIuM, HE OTAUY FOTCS OT P BUJI
TOCYJ PCTB — cOCelieil, TP BO COOCTBEHHOCTH H KJI J IIPUH IJEKUT COOCTBEH-
HUKY 3eMeJIbHOTO Y4 CTK , H KOTOPOM OH OOH PYKeH, ecJau KJ I H HJAeH H
YYIKOM YU CTKe — IOJIOBUH KJI I HOPUH IJIEKUT TOMY, KTO €To H IIejJ, Opy-
I s IIOJIOBUH — COOCTBEHHUKY Y4 CTK

I'p &xnx HCKoOU Komekc Uexmu COAEPIKUT HOPMBI O H XOJKE CKPBITOUN BEIHU
B § 1063-1065. T , § 1063 'K Uexuu ompezmensier KJI I K K Belllb, KOTOP
3 PBIT ,3 MYPOB H WJIU CKPBIT APYTUM CIoco00M. B ciyd e OTKPBITHS KJI I
0 H JIOTUU IPUMEHSIOTCS HOPMBI O IPHUOOPETEeHU IIP B COGCTBEHHOCTH IPU
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H XOJIKe IMOTEePAHHOM BeIllu, ONH KO H IIeAIlIeMy He II0JIOYKeHO BO3H I'D KIe-
HUEe 3 H XOJKY, eCJI1 COOCTBEHHUK 3H JI O IIOTePSIHHON BeIIn.

B Yexuu, K K IIp BUJO, KJ [ IePeXOIUT B COOCTBEHHOCTH TOCYHd PCTB ,
Kp A Ju00 MYHUIIUII JUTET H OCHOB HUU CIIEIM JIbHBIX HOPM THBHO-IIP -
BOBBIX KTOB, OMH KO €CJU IpeaMeT He IIPEeJACT BJIAeT 0C000i KyJbLTYPHON, p-
X€0JIOTUYECKOM b0 MHOM IIeHHOCTH, B T KOM CJYY € H INeJIINHA KJI I JeJUT
IIOPOBHY CTOMMOCTD KJI [T C COOCTBEHHUKOM 3€MEJHLHOTO YU CTK I10 B3 MMHOM
JIOTOBOPEHHOCTH. B cayu e, ecyiu JIUIIO ObLIO IPUBJIEUEHO AJIA IIOMCK U OOH -
PYJKeHUsd, IOCJeJHEMY IIOJI T eTCS BO3H TP KJIeHue 3 IIOUCKHU, IPU YCJIOBUM,
YTO 5TO OBIIO OTOBOPEHO.

3 xomon TenbctBo KHP ompenenseT KaI O K K T HWHUK, COOCTBEHHUK KOTO-
poro mHeusBecTeH. OH MOCTYII eT B COOCTBEHHOCTHL rocyn pctB . Opr HuU3 usd,
KOTOpPO# OBLJIO CI HO O0OH pPYy:KeHHoe, 0053 H BBIP 3UTHh OJI T'OJ PHOCTH CI B-
el 00H PYsKeHHOe Opr HU3 UK WU JIUIY JU00 M TepH’ JbHO MOOIIPUTH
ux. H #ijeHH g moTepsaHH S Bellb, OpPoAAUYNe *KUBOTHBIE UJIU ITOTEPABIINECS
IOM IITHUWE KUBOTHBIE MOJI?KHBI OBITH BO3SBP II[€HBI COOCTBEHHUKY; P CXOIBI,
TIOHECEHHBIE B ATOU CBA3U, BO3MeEII] IOTCA IMOTEPABIIUM JguioM [16].

T'K YCCP 1963 r. peryJupoB J OTHOIIEHUSA, CBSI3 HHbIE C BOBHUKHOBEHUEM
Ip B COOCTBEHHOCTH IIyTEM IIPUCBOEHUS H XOAKHU, IP KTHUYECKU H JIOTMYHO
TOMY, K K 9TU OTHOIIIEHUSA PEryaupyoTcsa B H crosinee spemsa B KHP. C mpuns-
THEeM U BCTyILIeHueM B 3 KOoHHYIO cuiry 'K Vkp wmubl 2003r. ip BoBOe peryJiu-
POB HUe IIPUCBOEHUA KJ I (K K CIIocO0 HpHUoOpeTeHUs P B COOCTBEHHOCTI)
MPUHIIANA JbHO U3MEHUJIOCH.

T K, B coorBeTcTBUHU CO CT. 343 'K YKp WHBI, KJI IOM SBJIAIOTCA 3 KOO H-
HBI€ B 3eMJIe UJIU COKPBIThIE MHBIM CIIOCOOOM J€HbI'U, B JIIOTHBIE IIeHHOCTH, IPY-
rue IeHHbIe Bellli, COOCTBEHHUK KOTOPBIX HEM3BECTEH WJIU MO0 3 KOHY YTP THJI
H HUX IP BO COOCTBEHHOCTH.

VKp mHCKUI 3 KOoHOA Tedb B cT. 343 'K VYKp mHBI ycT H BJMUB €T cJe-
OyIOIire TP BUJI [AJA NPUOOpPeTeHHs MpP B COOCTBEHHOCTH H KJI [O: IP BO
COOCTBEHHOCTH H KJI J IIPUOOPET eT JIUIT0, KOTOpoe O0H PYIKUJIIO STOT KJ [I;
ecu KJI 1 ObLI CKPBIT B UMYIIleCTBE, IPUH [JIeK BIlIeM H IIPp Be COOCTBEHHO-
CTU APYTOMY JIUITY, TO JIUI0, O0OH PY’KUBIIIEe ero, 1 COOCTBEeHHUK UMYIIECTB ,
B KOTOPOM KJI [ OBLJI CKPBIT, IPUOOPET 0T B P BHBIX IOJIAX IOP BO OOIIel 10-
JIEBOM COOCTBEHHOCTH H Hero (IPX H JIMYUU COTJI CUS COOCTBEHHUK H IIOUCK
KJ I ); eCJIU T KOTO COTJI CHusA He ObLIO, IIP BO COOCTBEHHOCTH BO3HUK €T Yy CO0-
CTBEHHUK WMYIIECTB , B KOTOPOM KJI I OBLI H HmeH.

B oTmenbHBIX CIyY AX P BO COOCTBEHHOCTH H KJ [ MOKET BOSHUKHYTH
y TOCYA PCTB YKp WH , H IPUMEpP, ecJu O0H pPy’KeHHbIe BeIU HPENCT BJIA-
IOT KYJbTYPHYIO IIeHHOCTb (H OpUMep, ABJIAIOTCA O MATHUK MU HCTOPUN).
B Tt KoM cayu e, JUI0, OOH Py:KUBIIlee KJ I, UMeeT IpP BO H IOJydYeHUe OT
ToCyJ PCTB BO3H TP KAeHUuA B p 3Mepe 10 20% OT ero cTOoMMOCTH H MOMEHT
00H py:KeHUA. Ecau T MATHUK UCTOPUU U KYJIBTYPHI OBbLI O0H PYsKEH B UMY-
11ecTBe, IPUH AJEXK IeM APYyroMy JHUIlY, ero COOCTBEHHUK, T KiKe JIUIO,
00H pPYy’KUBIIIEE KJI I, UMEIOT OIp BO H BO3H I'p ’KAeHue B p 3mepe 10 10% or
CTOMMOCTHU KJI I K JKIBIA.

BeiBogbl. IloaBojgst utoru, cienyer OTMETUTh, UTO IOJOKEHU TP KA HC-
KOro 3 KOHOJ TeabcTB I'epm Hum, Humepa umgos, Ut auum, Yexuu, Kur g, pe-
TYyJIUpYyIOIiue IpuodpeTeHre Mp B COOCTBEHHOCTU H ABUKUMOE MMYIIECTBO,
MMEeIOT OIIpeiesIeHHOEe CXOACTBO C COOTBETCTBYIOIIMMY HOPM MU TP KJ HCKOTO
3 KOHOJ TeJbCTB YKP UHBI. BUY CTHOCTU, HOPMBI O 3 BJI JeHHUU 0€CXO3AMHOMN
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Betbio (cT. 336 'K YKp wmHBI), npucBoeHuu (cT. cT. 333, 336 'K YKp mHEBI), H -
xonke (ct. ct. 337, 338 'K YKp mHBI), 0 H X0oaKe KJI A (cT. 343 'K YKp uHBI)
UMeIOT, K K IIP BUJIO, OOIIIMe YCJIOBUA AJIA BOSHMKHOBEHUS IP B COOCTBEH-
HOCTH Y HOBOT'O COOCTBEHHUK . H pAAy ¢ aTUM, OTJINY IOTCS CPOKHU AJISA BO3-
HUKHOBEHHUSA IP B COOCTBEHHOCTH. B HEKOTOPBIX CJAYY SAX KPYr HOBBIX COO-
CTBeHHUKOB PEryJUPYeTcsd B 3 KOHOJ TeJbCTBE OTAEJNbHBIX CTP H IIO-p 3HOMY
(0T BOBMOYKHOCTHU ITPUOOPETEHUS BEITN B COOCTBEHHOCTD (DU3UUECKUM JIUIIOM IO
HIpuoOpeTeHusa P B COOCTBEHHOCTU TOJBKO rocys pcTBoM). T KoKe OTJIHMY eT-
cA TMMOAXOM K P CUEeTy BO3H TP KIEHUA JUIY, H IMeAIIeMy KJ I: OT BBIHECeHUS
6s1 rox puoctHu m0 50% oT cTomMOCTU H HAEHHOIO KJI I .
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€. M. Kopueer

OpmecbKuii H 1ioH JbHUiI yHiBepcuTer iMeHi I.I. Meunukos ,
K (deap IUBIIbHO-TIP BOBUX AUCIIUILIIH

®p HIY3BKUH OyJIBB P, 24/26, Omec , 65058, YKp in

HABYTTS IIPABA BJIACHOCTI HA BE3XA3SAMNHI PYXOMI PEYI
HIJIAXOM 3ABOJIOAIHHS, ITIPUCBOCHHA SHAXIAKH I SHAXIAKHA
CKAPBY 3A IIUBLJIBHUM 3AKOHO/IABCTBOM YKPATHU

TA OKPEMHUX 3APYBI:KHUX KPATH

Pesrome

CT TTA OpUCBSAYEH MOCTIAKEHHIO OKPEeMUX CIEKTiB H OyTTA Ip B BJ C-
HOCTi H 0e3x 3AWHI pyXxoMi pedui IMIsIX0oM 3 BOJIOAIHHS, MPUCBOEHHS 3H XiIKu,
3H XiKU CK POy 3 IIMBiILHUM 3 KOHOJ BCTBOM YKp inu, Himeuunnwu, ®p H-
mii, It xii, Yexii, Hizepa waie T Kur ro.

3po06JieHO BUCHOBOK, IIT0 HE3B K [OUM H TEBHY CXOXKIiCTh 3 KOHOJ BYUX ITOJIO-
JKeHb, IKi PeryJol0Th BiIMOBiAHI CyCHiIbHI BiTHOCUHY, ¥ 3 3H YeHHX Kp iH X ic-
HYIOTB i BIAMiHHOCTI, 1110 IOJIAT FOTH ¥ BCT HOBJIEHHI Pi3HMX CTPOKIB A1 H OyTTA
Ip B BJI CHOCTi; B OKPEMUX BUII JK X — KOJI HOBUX BJI CHUKIB (BiJ MOYKJINBOCTI
H OyTTa peui (ismuHOIO 0c000I0 0 H OYyTTA NP B BJI CHOCTI JIAIIIE AEP:K BOIO);
pisHUX MiAX0AiB 10 PO3P XYHKY BUH TOpPoAM 0co0i, II[0 3H MIILI piu, TOIIO.

KarouoBi coB : H OyTTa mp B BJI CHOCTi, 6e3X 3dAWH PyXOM pid, 3 BO-
JOIiHHA, 3H XigK , CK poO.
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THE ACQUISITION OF OWNERSHIP OF THE ORPHANED
MOVABLES BY APPROPRIATION, LARCENY BY FINDER
AND FINDING OF TREASURES BY THE CIVIL LEGISLATION
OF UKRAINE AND SEPARATE FOREIGN COUNTRIES

Summary

The article is devoted to the research of separate aspects of the acquisition
of ownership of the orphaned movables by appropriation, larceny by finder
and finding of treasures by the civil legislation of Ukraine, Germany, France,
Italy, the Czech Republic, the Netherlands and China.

The conclusion is drawn that despite a certain similarity of the legislative
provisions governing the corresponding public relations in specified countries
there are also distinctions which consist in establishment: of the terms for
acquisition of property rights; in some cases — the circle of new owners (from
a possibility of acquisition of a thing by the natural person before acquisition
of property right only by the state); various approaches to calculation of
remuneration of the person who found a thing, and so forth.

Key words: acquisition of property right, orphaned movable, appropriation,
find, treasure.
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