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MUNICIPALITY: CONSTITUTIONAL
AND LEGAL ASPECTS

The article is devoted to the study of the legal status of municipal
authorities in the system of constitutional and legal relations. The concept
of power as a social phenomenon in the development of the state is argued,
the significance of which is especially exacerbated during the period of socio-
economic transformations, when economic regimes change and significant
transformations occur in the functioning of the political system and the
division of state power. The definition of municipal power is given as a
special public-law phenomenon, which is implemented through the system
of power relations, which are aimed at solving all issues of local-regional
significance.
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Formulation of the problem. One of the topical problems is local self-
government as an extremely new system of organizing public power on the
ground. This, first of all, determines the theoretical and social significance
of this study, which is devoted to determining the place and role of municipal
authorities in the system of constitutional and legal relations.

Analysis of recent research and publications. A study of the fundamental
foundations of the functioning of municipal government is devoted to
the works of many academic jurists: A. A. Akmalova, M. A. Baimuratov,
A. V. Batanov, M. F. Orzikh, N. L. Peshin, N. V. Postovoy, V. E. Chirkin.

Objectives of the article. The purpose of this study is to determine the legal
status of municipal authorities in a system of public power relations within
which the functions and powers of local self-government are realized.

Statement of the main material. The revival of the institution of local self-
government in Ukraine requires targeted actions to provide organizational
and legal and economic support for decentralization in the sphere of
administration, the embodiment of an optimal model for the distribution
of functional and economic powers between central and local authorities,
improvement of organizational activities, legal and economic bases for the
functioning of local self-government bodies [1].

Power as a social phenomenon has always attracted and draws the attention
of scholars and researchers of various branches of social and human sciences.
This is especially manifested in the critical epochs of social and economic
development, when economic regimes change and significant changes
occur in the functioning of the political system and the division of state
power.
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The establishment of a sovereign, independent, democratic, social and
legal state in Ukraine (Article 1 of the Constitution of Ukraine) not only
objectively actualized the recognition, but also served as the normative base
for the scientific and pragmatic legalization of public power (Article 5 of the
Constitution of Ukraine). The constitutional position that «the people is the
bearer of sovereignty and the only source of power in Ukraine» and that «the
people exercise power directly and through state authorities and local self-
government bodies» has become the normative and methodological basis for
the constitution and legal identification of public power and its differentiation
on direct democracy, state and municipal power [2].

Municipal power is a special kind of power; it is not literally a continuation
of state power on the ground, although it has a number of features that
are inherent in state power. These include: the presence of an apparatus
that exercises power functions, the availability of a regulatory framework
for activities, the possibility of using the state machinery of coercion, the
economic basis, including the receipt of local taxes and fees, the existence of
a centralized fund of financial resources in the form of local budgets.

At the same time, the municipal government has a number of features that
distinguish it from state power. Among them there is a lack of strict hierarchy
and subordination of local self-government bodies, non-state essence of local
self-government bodies (therefore they act not on behalf of the state, but on
their own behalf), a special range of issues related to their jurisdiction, local
issues.

Municipal government is a special public and legal phenomenon and differs
from state power in that it has qualitatively separated its features.

Firstly, the presence of a special subject: the population of the municipal
formation. Its peculiarity is connected with the fact that in the person of this
population there is a coincidence of the object and the subject of municipal legal
regulation. This provision was first formulated by the scientist Volkov Y.E. in
1965 [3], while for public administration there is a discrepancy, and sometimes
even a contrast, between the subject and the control object. In addition, at the
local level, the subject of management is not state bodies or officials appointed
from above, but elected representatives of local communities [4].

Secondly, the qualitative difference is that the apparatus that implements
the municipal power authority is separate and in its activity relies on legislation
on local self-government. The difference is that local self-government does not
have its own enforcement apparatus, which in exceptional cases is borrowed
to the state.

It should be noted that this position is not shared by all legal scholars.
Thus, Postovoi, a scientist, insists that local self-government bodies «are in
the broadest sense a continuation of state government on the ground, since
public powers are inherent in both state authorities and local self-government
bodies». In addition, as the Russian scientist Postov N. bats «the statehood
of local self-government, according to Art. 9 of the European Charter of
Local Self-Government is manifested in the fact that the state regulates the
distribution of financial resources between local governments, granting them
subsidies for the financing of certain projects, etc. Provided that the state
exists in society, local self-government becomes dependent on the state. Life
itself confirms this conclusion. The state adopts a real law on the establishment
of local self-government, it is, does not accept - self-government cannot be.
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This is especially characteristic of the modern period of Russia, when people
are used to the organizing role of the state, to the team from above «[5].

It is hardly possible to agree with such a position of the esteemed scientist.
After all, any state powers are of a public nature, but not every public interest
necessarily has state significance. As the scientist-researcher Akmalova A.A.
correctly notes, «in the context of the significant influence of the state on all
socio-political processes, the fate of local self-government depended on the
chosen political elite of the course each time» [6].

Local self-government, as a social system, is an aggregate of social relations
that arise, change, stop on the territory of municipal entities as a result of
joint activity of subjects of local self-government [7]. The meaning of local
self-government lies in a special way of decentralizing government in the
state. Hence the status of the relevant bodies, as authorities. But this is a
public authority, whose decisions are subject to the population of the relevant
municipalities [8].

From this it follows that the municipal power is a kind of both social and
public power operating within the municipality. Municipal authority can
be defined as a form of social relations in which, according to the norms
regulating the status of the local community, the activities of some entities
direct, change, or stabilize the activities of other actors in accordance with
their interests, goals and within the framework of national policy [9].

Domestic scientist-constitutionalist Orzikh M. F. believes that it is the
synthesis of the public and state theory of self-government that gives the
constitutional opportunity to «enter the legal gates» and not «destroy the
municipal fences» that were unsuccessfully built on the ground under the
influence of «revolutionary psychology and sovereign outrage local councils
«[10].

The same point of view is shared by the Russian scientist-researcher Peshin
N. L, who believes that the problem of the nature of municipal power must
be solved from the point of view of combining in nature the self-government
of «public» and «state» principles. If local self-government is completely
separated from the solution of state tasks, it will become completely public,
but the state will have to create a territorially «duplicating» system of its
power to solve state issues at the local level, which is economically inefficient.
If self-government is completely subordinated to state power, then in the end
we can get not local self-government in its constitutional understanding (as
a form of democracy providing independent activity of the population to
address issues of local importance), but the local level of government, which
will certainly be effective in the solution of tasks set by the state, but at the
same time, the interests of the inhabitants of individual territories will not be
of much interest, which will itself level the meaning of local self-government
[11].

In this regard, the position of the scientist Chirkin V.E., that «the task of
strengthening the state power cannot be solved without strengthening local
government, but not on the basis of its further isolation, but on the basis
of increasing reasonable centralization, strengthening state began in the
management of the field» [12].

Conclusions. Thus, «municipal power is a kind of not only social, but also
public power, operates within the municipality, is implemented on behalf of
the local community by local government and is based on the rules of law.
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Municipal power can be defined as a form of social relations in which, according
to the norms of the local community, the activities of certain actors, acting on
the activities of other entities, change or stabilize it in accordance with their
goals within the framework of a nation-wide policy «[13].

Formation and development of democracy in Ukraine, the formation of
civil society are impossible without the institutions of local government
and effective mechanisms of municipal democracy. Fundamental studies of
municipal legal construction, the formation of the national municipal legal
theory will play a fundamental role in the formation of municipal law as a
branch of law and institutionalization of municipal power in Ukraine [14].

Based on the foregoing, we can draw a conclusion about the concept of
municipal power. Municipal power is a special kind of power, a form of public
authority that is implemented through a system of power relations aimed at
the realization of the rights and freedoms of the population of municipalities,
the solution of all issues of local and regional importance, the implementation
and improvement of certain state powers that may be vested in local self-
government bodies and ensuring the universality of their decisions through
mutually beneficial partnership and mutual responsibility.
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0. B. IIpiemkin

OpecbKuii H 1ioH JabHUI yHiBepcuTer imeni I. I. MeuHUKOB ,
K (eap KOHCTUTYIIAHOTO IIp B T P BOCYAASA

®p HIYy3CbKUi 6yabB P, 24/26, Omec , 65058, Ykp iH

MYHIITUITAJBHA BJAJTA: KOHCTUTYIIIMHO-IIPABOBI ACIIEKTH

Pesrome

CT TTA mpuCBAUYEH [JOCJIIAMKEHHIO IIP BOBOTO CT TYCYy MYHIIIMI JILHOI BJ -
IV B CUCTEMi KOHCTUTYI[ifHO-TID BOBUX BiZHOCHH. APTyMeHTYETbCA MOHATT
BJI IV AK COIi JHHOTO (heHOMEH B PO3BUTKY JEPK BU, 3H UEHHSA SKOTO OCO-
0JIMBO 3 TOCTPIOETHCA B IIePiOJ COIli JHbHO-eKOHOMIUHUX MEPEeTBOPEHb, KOJU
3MiHIOIOTHCA €KOHOMIiUHi pesXuMu i BifmOyB 10ThCA icToTHI Tp Hchopm il y
dyHKIioHYB HHI mosriTMuHOI cucTemMu i posmoxmini Aep:x BHOI Ba au. I eTbca
BMBH UYeHHS MYHIIIUI JILHOI BJ AU AK 0COOJMBOTrO IYyOJiUHO-TIP BOBOTO (heHo-
MeH , AKUY pe JiByeThCA 3 JOMOMOTI'OIO CHCTEMU BJI JHUX BiIHOCHUH, IIIO CIPA-
MOB Hi H BHUPpIiIlIeHHS BCiX IIUT Hb JIOK JbHO-PErioH JILHOTO 3H UeHHS.

KarouoBi coB : BI n , MyHIiIMO JbH BJ I , OyOJdiUYH BJ X , ZEMOKD -
Tidg, MyHiIUI JbHI YTBOPEHHA.

0. B. IIpuemxun

Opmecckuili H UOH JbHBIA yHuUBepcuteT uMmenu M. 1. MeuHUKOB ,
K (eap KOHCTUTYIIMOHHOIO IIP B U IIP BOCYIUSA

®p HIy3cKuit 0yasB p, 24/26, Ogec , 65058, Yxp un

MYHUIUITAJIBHAS BJACTD: KOHCTUTYIHOHHO-IIPABOBBIE
ACIIERTbBI

Pe3siome

CT ThbsA TOCBAINEH WCCIEAOB HUIO TP BOBOTO CT TYC MYHHUIIUN JbHOI
BJI CTU B CHCTE€M€ KOHCTUTYIIMOHHO-IIP BOBBLIX OTHOIIEHUH. APryMeHTUPYeTCs
MOHATHUE BJ CTHU K K COI[M JIBHOTO ()eHOMEH B P 3BUTHUU T'OCYd PCTB , 3H -
YyeHUe KOTOPOTO OCOOEHHO O0OCTPAETCA B MEPUOJ COIIM JIBHO-9KOHOMUYECKUX
mpeodp 30B HUM, KOTJ, MEHSIOTCS SKOHOMUUYECKNE PEsKUMBI U IIPOUCXOLAT CY-
1ecTBeHHbIe TP HCGOPM Huu B MPYHKIIMOHUPOB HUU HOJUTUUECKON CHUCTEMBI
WP 3IeJeHUU I'OCyJl PCTBEHHOM BJa cTu. I eTcd ompemesieHre MyYHUIIAT JbHOMN
BJI CTU K K 0COOEHHOT'O IIyOJHMYHO-IIP BOBOTO ()eHOMEH , KOTOPBIA pe Ju3yeT-
Cs IIOCPEACTBOM CHUCTEMBI BJI CTHBIX OTHOIIIEHWM, H IIP BJEHHBIX H peIlleHue
BCeX BOIPOCOB JIOK JILHO-PETHMOH JILHOTO 3H UeHMUS.

KaroueBsie cI0B : B CTh, MyYHUITUI JIbH S BJ CTb, NYOJWYH 5 BJ CTh, Je-
MOKD THUfA, MyYHUIIUII JIbHbIEe 00p 30B HWUMI.
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