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ITPABOBA TTPHMPOAA 3AOXOYYBAABHMX 3AXOAIB
KPUMIHAABHO-TIPABOBOI'O XAPAKTEPY

Y craTTi mOCHiAMKyeEThCA 3MICT MPUMYCY 1 3a0X0UeHHA Y KPUMiHAJIbHOMY
mpaBi Ta 3aKOHOJABCTBi, IPOCTEIKYETHCA PO3BUTOK KPUMiHAJIBHO-IIPABOBUX
3aX0[iB, SIKi € aJbTepHATUBHUMH KPUMiHAJIbHOMY IIOKapaHHIO, IpoaHaJIi-
30BaHO IIPABOBY IPUPOAY 3a0XOUYBAJbHUX KPUMiHAJIBHO-IIPABOBUX 3aXO[iB
3arasibHoi Ta OcobauBoi uactTua KpuMiHaaIbHOrO KOLEKey YKpainu.

Karouosi ciroBa: npumyc, 3a0X0Ue€HHs, 3a0X0UyBAJIbHI 3aX01 KPUMiHAb-
HO-TIPABOBOI'0 XapaKTepy

IToctanoBka mpo6aemu. 3a0X0UeHHA B KPUMiHAJIbHOMY TIPaBi, AK i B OyAb-
AKi¥ iHIIIA ranaysi mpaBa, € cCaMOCTIMHMM 3acO00M IPABOBOTO PETryJIIOBAHHS
nopsAz i3 3a60poHOI0. 3a0X0UEHHS € OJAHUM i3 aKTyaJbHUX i CKJIAJHUX ITUTAHDb
Yy KPUMiHaJbHO-TIPABOBiM mokTpuHi. KilacuuHe TBepI:KeHHS NPO iCHYBaHHS
JIAIIE «3JIOUMHY» Ta «KPUMiHAJIBLHOTO IOKAPAaHHA» HA CHOTOLHI BiKe He € aKTy-
aJIbHUM 1 TaKMM, 10 IIOBHICTIO BijoOpaskae cydacHUM PiBeHb PO3BUTKY KPUMi-
HaJIbHOTO IIpaBa I KPUMiHAJHLHOTO 3aKOHOJABCTBA. KpuMiHalbHe MOKapaHHs
Ta iHII 3aX0AM KPMMiHAJbHO-IIPABOBOT'O XapaKTepy, AKi moB’sasaHi i3 Kapoio,
nepecTanu 0yTH €TUHUM 3aCO00M IIPABOBOI'O PEryJIOBaHHS, & TOMY 34 HasBHO-
cTi migcraB, mepenbaveHux y KpuMminaibHOMY Kolekci YKpaiHu, Bce dacTilie
3aCTOCOBYIOThCSA 3aX0M 3a0xXoueHHsA. Ha 1mifi mosuilii 3HaXoquThCA 1 3aKOHO 1A~
Bellb, AKWI BU3HAUAE, IM0«...3JJOUNHHICTD TiAHHA, a TAKOK MOro KapaHicTh Ta
iHIII KpUMiHAJIBHO-IIPABOBi HACIiAKM BU3HAYAIOTHCA TiJIbKU UM Komexcom»
[1, u. 3 cT. 3].

Hasapricte y KpuminambHOMY KoZeKci YKpaiHM 3a0X0UyBaJbHUX KPUMi-
HaJIbHO-IIPABOBUX HOPM CBiIUHMTh IPO peasizalliio y cepi KpuMiHaIbHO-IIpa-
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BOBOI IOJITUKKM OOPOTHOM i3 BJIOUMHHICTIO IPUHIMIOIB €eKOHOMil KpUMiHAJL-
HO-TIPaBOBOi pemnpecii, rymanisaiii KpuMiHaJIbHOI BiAmOBiZambHOCTI Ta mMOKa-
paHHA.

3aK0HOIaBYi 3MiHM, AKi1 BHOCATHCSA 40 HOPM YnHHOTO KprMiHaIbHOTO KOJEK-
cy YKpaiuu, cBiluaTh IPO PO3BUTOK 3a0X0UYBAJbHUX KPUMiHAJIBLHO-TIPABOBUX
3ax0/iB, mepeadaueHNX AK HopMamu 3arajabHoi, Tak i Oco0amBOi UyacTUH, 3a
JTOIIOMOT0I0 AKMX KPUMiHAJbHO-TIPAaBOBi KOH(MIIKTH BCe YACTillle BUPiMIyIOTh-
cs 0e3 IPUTATHEHHSA BUHHOI 0CO0M 0 KPUMiHAJIbHOI BiIIOBiJaIbHOCTI Ta Ipu-
3HaUeHHA NMoKapaHHs. [[ell BUCHOBOK MiATBEPIKYETHCSA MaTepiajaMu CyaoBoi
npakTuku. Tak, «...y 2018 p. micuieBumu saraabHUMU cygaMu Ha 3,9% OinbIie
POBTJISAHYTO KJOIOTAaHb IIPO 3BiJIbHEHHS BiJ KpUMiHAJIBHOI BiAmoBigaibHOCTI —
3,1 tuc. [3 Tuc.], i3 HUX 3am0BOJIeHO MaiKe 3 Tuc. [2,9 Tuc.], mpoTe iX yactka
Bil KiZTbKOCTI POBTIAHYTHUX KJOMOTAHL 3AJUINHUJIACA HA PiBHI IIOIEpeaHBOrO
Poky i cramoBuia 95,7% [95,7% ]; Bix xpuminanbHOI BimmoBiganbHOCTI 3BijIb-
HeHOo 3 Tuc. [2,9 tTuc.] oci6» [3, c. 13]. «¥Y 2018 p. 6iygbir M’ AKe MOKapaHHA, Hi¥K
e repeabaveHo 3aKOHOM, i3 ypaXyBaHHAM 0cO0M BUHHOTO i HASBHOCTI KiJIBKOX
o0cTaBuWH, IO IIOM’ AKINYIOTHL IOKAPAHHSA TA iCTOTHO 3HUXKYIOTH CTYIIiHb TMK-
KocTi BumHeHOro 3imoumuy (ct. 69 KK), npusnaueno maiizke 2 tuc. [2,8 Tuc.]
oci6, o Ha 30,1% wmewnte, abo 2,7% [3,7% ] Bixg saranbHOI KibKOCTI 3acymsxe-
HUX» [3, c. 31]. «MicueBi saranbHi cyau 3BiIbHUIM Bijg BifOyBaHHA MOKapaHHS
31,9 tuc. [32,6 Tuc.] sacymxenux ocib, 1o Ha 2,3% MeHIle; IPOoTe X YacTKa
BiJ 3arasibHOI KiJIBKOCTI 3acyAsKeHHX 3a BCi BUAM 3JIOUMHIB 0ci0 30ijmbIiuiacs
-43,2% [42,4% ]» [2, c. 31].

Amnajiz ocranHix mocaimskens i myoaikauniit. KpuminanibHO-IpaBoBe 3a0X0-
YyeHHS JOCTi:KyBajocsa y HaykoBux nparax A. B. Auapeera, 10. B. Baynina,
€. M. Beueposoi, 0. B. T'oxik, H. O. I'yroposoi, I. M. 'op6auoBoi, O. B. [Iparan,
0. O. lymoposa, B. K.lyoHnoBa,0. B. Kozauenka, I'. O. Kotriap, A. B. Manbko,
I. I. Murpodanosa, B. O. HaBpousxkoro, H. A. Opmaoscskoi, O. M. IToaimyxk,
€. O. ITucemencororo, M. I. XaBpouioka, B. II. Xpamincekoro, A. I. UHyuaesa,
M. B. llexpina, B. B. Hlnunapesuu, A.M. fimenka Ta iHIIIuX BUEHUX.

MerToro cTaTTi € BUBHAUEHHS 3MiCTy KPUMiHAJIBLHO-IIPABOBOT'O 3A0X0UEHHS Ta
IpUMYCY, aHaJi3 IIPaBOBOI IPUPOAU 3a0X0UyBaJIbHUX 3aX0IiB, AKi mependaueHi
y HopMax 3arajbHoil i Oco6auBoi yacTuH YnHHOTO KpuMiHAIBHOTO KOJEKCY Ta
IOCJIiIKYIOTBCA Y JOKTPUHI KpUMiHAJIBLHOTO IIpaBa.

Bukaan ocHoBHOro Mmatepiaay. IIporarom cBoei eBoJIOIii J1F0/ICTBO PO3POOU-
JIO Ta 3aCTOCOBYBAJIO Pi3Hi 3aX0au BIJIMBY Ha 0Ci0, AKi MOPYIIYIOTH COIiaIbHI
"HopMu. OcobyIirBa POJIb cepel BKa3aHUX 3aXO0IiB IPUAiAAIACa KPUMiHAIBHOMY
TOKapaHHIO SK HANCYyBOPiIIIOMY 3aX04y AepPKaBHOTO IPUMYCY.

e y maBHUHI KpuMiHaJbHE ITPABO BU3HAYAJOCA AK «ultima ratio» (ocraH-
Hilf 3acif) y xoxai mporupii TMM HETraTUBHUM SABUINAM, AKi BUMHIOIOTHCA ¥
cycminbeTBi [3, ¢. 7]. TpuBanuii yac KpuMiHaJIbHE MOKAPAaHHS 3aJIMINTAJIOCS
HaWUOOMIMPEHININM KpUMiHaJIbHO-IIPABOBUM 3aXO0J0OM BILJIMBY Ha 0cib, AKi 1o-
PyHININ KPUMiHAJIBbHUI 3aKOH i OyJaM 37aTHi BiAmoBigaTy 3a BUMHEHE KPUMi-
HaJbHe IIpaBoIopyieHHsa. Ha mepinux eramax CBOrO PO3BUTKY 3aCTOCYBaHHS
KapaJbHUX 3aXO0[iB Bifpi3HAJIOCA CBOEIO CYBOPICTIO i3 3aCTOCYBaHHAM IIPUH-
MUOY «TaJiOHY», AKUN ITPOSABJISABCA y MPaBUJ «OKO 3a OKO, 3y06 3a 3y6». Ile
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03HauAaJo, IM0 A0 0co0M, AKAa MOPYyIIyBaja HAWIiHHIII cycHiibHi BigHOCWMHH,
IpuU3HAYaJI0CA caMe TaKe KpuMiHaJbHe ITOKapaHHsd, 1110 JOPiBHIOBAJIO TSIKKOCTI
BUMHEHOTO0 KPUMiHAJBHOTO INPaBOIOPYIIEHHS, TOOTO BiATBOPIOBAJIO IIIKOAY,
saka OyJia samojisina 3jounmHOM. 3a yacu JlaBHbOTO PUMy MPUHIIUI «TadioHy»
nepenbavyaB BifgmaaTy, oCOOMCTY IOMCTY, HO3BOJISAB SIK BOUTH 3JIOUMHIISA, TaK
i orpumaTu Bim HboOro rpoirosi mrpadu. Takosk y Ti gaBHI yacu po3mOBCIO-
IKeHUM OyJio TaBpyBaHHSA 3JIOUMHIIIB, AKe MOJKJIMBO MOPiBHATHU i3 CyyacHUM
iHcTuUTyTOM cyaumocTi. Hampukaaa, TaBpo «KaT» abo «3JIOAifi» CBiAYMIIO TIPO
BUJ KPUMiHaAJbHOTO IIPABOIIOPYIIIEHHA, AKe 0yJI0O BUMHEHO 0cO000, Ta Ha3aBK-
IU CYIIPOBOI:KYBaJso JIoAuHYy. ChOroaHi cyTTEBUM 00pa3oM 3MiHEHO PO3YMiHHS
3MiCTy Kapu AK CYTHOCTiI KpUMiHaJIbHOTO IOKapaHHsd, a caMe — «IIOKapaHHA He
Ma€ Ha MeTi 3aBaaTu (PisMUYHUX CTPaKIaHb a00 IPUHUBUTH JIOJICHKY TiIHICTH»
[1, u. 3 cr. 50], Ta xapakTepy J0JaTKOBUX ITpaBOOOMeIKeHb, AKi BiguyBae Ha
cobi ocoba, 1110 BUMHNJIA KPUMiHaJIbHE IIPABONOPYIIeHH . [HCTUTYT CyAUMOCTI
Ma€ CTPOKOBUI XapaKTep, a TOMY CTPOKOBHI XapaKTep MalTh i 0JaTKOBI mmpa-
BOOOMEXKeHHS, 0B’ A3aHi i3 M CTaHOM 3aCyI:KeHOol 0Cco0mu.

B emoxy IIpocBiTHHIITBA CYTTEBUM YMHOM 3MiHUJIOCA PO3YMiHHA KPHUMi-
HaJIbHOTO IIOKapaHHA SK 3aX0Ny, AKWI BiKe He MaB Ha METi BiAIaaTy 3a BUM-
HeHe KpuMiHaJbHe IPAaBOIIOPYIIeHHA. Byso 3pob6jeHo aKIleHT Ha MeTi 3a1mobi-
raHHA KPUMiHAJIBLHUM IIpaBomopylieHHaM. Came y 1eii yac O0yJ0 IPOTOJIOIIIEeHO
OCHOBHIi IPUHIIUIIA CYYaCHOTO IIpaBa, Y TOMY YMCJIi I KpUMiHAJIBLHOTO, a caMe —
OPUHITAII 3aKOHHOCTi, CIIPaBeJINBOCTi, PIBHOCTI yCix mepens 3aKOHOM, JeMOKpa-
TU3MY, I'YMaHi8MYy, CIIiBBiIHOIIIEHHA CYBOPOCTi MOKApaHHA CTYHEeHIO TIKKOCTi
BUMHEHOTO KPUMiHAJBLHOTO IPABOIIOPYIIIeHHA, BifMiHa CMePTHOI Kapu, BUKJIIO-
YeHHS KPUMiHAJIBHUX IIOKapaHb, II0B’ A3aHUX i3 (PiBSMUHMM KaJIilITBOM, Ta IPO-
TOJIOIIIEHH S IPUHITUITY, 38 IKUM «IIOKapaHHSA He Ma€ Ha MeTi 3aBaaTu PisuuHmux
CTpasKaaHb ab0 IPUHUSUTH JIOACHKY TigHicTh» ToIo. Ile#t mepion moB’s3anmit
3 iM’AM TaKUX BUAATHUX IOPUCTIB i pimocodis Toro uacy, ax III. JI. ne MouTe-
ck’e, WK.-JK. Pycco, Yeszape Bekkapia ToIo, AKi 3aKJaJIl OCHOBU CYYacHOTI'O
PO3YMiHHSA IIpaBa Ta HOTO OCHOBHUX IPHUHIUIIB. Y IOAAJBIIOMY IIe CIIPHUSIO
PO3BUTKY OCHOBHUX INKiJ KPUMiHAJIbHOTO IIPaBa, a caMe — KJACHUYHOI IITKO-
Jau, JjomOpo3siaHcTBa (AHTPOIIOJOTIUHOI IITKOJIM) Ta cortiosoriunoi mkoau. Came
IpeICcTaBHUKHU COIIiOJOTiIYHOI IITKOJM MPOTOJIOCUIN HeoOXiAHIiCThL 3aCTOCOBYBa-
TH YMOBHE 3aCyIKeHHS Ta 3aX0IU, AKi OyJau albTepHATUBHUMU KPUMiHAJIBLHO-
MYy IOKapaHHIO I MaJMu Ha3By 3axoniB Oesmeku. BimomMuMmu mpencTaBHUKaAMU
miei mxkoau oyau ®. Jlict, A. Ilpunc, I'. Tapxg Ta in. Boru pospobuau 3axonu
0esmexu, sIKi 3aCTOCOBYBAJIMCSA V¥ 3B SA3KY 13 HAABHICTIO ¥ 0CO0M HeOEe3IeuHOoro
cTaHy, TOOTO TAKOI'O CTAaHy, KU Ije He OyB HMOB’sA3aHUI i3 BUMHEHHAM KpU-
MiHaJBHOTO IPABOIOPYIIIEHHS, ajie JaBaB 3MOT'y IIPOTHO3YBATH Or0 BUMHEHHS
y MaliOyTHbOMY. ¥ IIOJAJIBIIIOMY TakKi AyMKHU OyJU IiAmaHi cipaBeAJuBiil Kpu-
TUIIi, ajie IIPU I[bOMY CTBOPHUJIM IIPABOBE HiATIPYHTSA AJS PO3YMiHHS TOTO, IO
KpuUMiHaJbHEe MOKapaHHsA He MOXKe OyTH €IUHHM 3aXO0J0M KpPHUMiHaJIbHO-IIpa-
BOBOT'O BILINBY, a4 TaKOK CHPUII0 (DOPMYBAHHIO «0araToKOJiMHOCTi» 3aX0[iB
KPUMiHAJIbHO-TIPABOBOTO XapaKTepy, Y TOMY UHCJi I KPUMiHAJIbHO-IIPABOBOTO
3a0XOUEHHS, 3aCTOCYBAHHS AKOTO JA03BOJISIE MaKCUMAJbHO iHAMWBiAya idyBaTu
KpUMiHAJBHY BiIIOBiTaIbHICTD.
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OT:xe, Y X0[Ii pO3BUTKY KPUMiHAJBLHOTO IIpaBa Ta 3aKOHOAAaBCTBa chopMyBa-
Jacs IUXOTOMifA «3JI0UMH — KPUMiHAJbHe MOKapauHsa». [Ipu IboMy IOCTYIIOBO
JIIOJICTBO II0YAJIO 3alPOBAIKyBaT y KpUMiHaJbHe 3aKOHOAABCTBO 3aX0AU, AKi
€ aJbTePHATUBOI KPUMiHAJIbHOMY IMOKapPaHHIO, Ta CBiguaTh PO IpoIec ryma-
Hisaii.

CyuacHe KpuUMiHaJIbHE IIPABO 3HAXOANUTBHCS Ha IMO3UIiI BIPOBAIKEHHS IO
KPUMiHAJIBLHOTO 3aKOHOZABCTBA IPUHITUITY «0araToxkojiiiHocTi». OcTaHHS MTOK-
TpUHAJbHA KOHIIEHIiA — Ie iles «YOTHUPUKOJIINK!», sKa Iepemdadyae 3axoau
TMOKapaHHA, 3aX0AV 3a0XO0UEHHA, 3aXOAM IIOHOBJIEHHA, 3axoau Oesmeru [4,
c. 59-62].

Ax nume B. O. MepkyJioBa, «...sKIIIO CHCTEMAa ITIOKapaHb IK KpalHiX 3aX0diB
KPUMiHaJIBLHO-IIPABOBOT'O BILIMBY C(DOPMOBAHA i HiTKO BU3HAUEHA B KPUMiHAJIbHO-
MY 3aKOHOJABCTBi, TO CTOCOBHO CHCTEMH 3aXO/iB, IKi OXOILITIOIOTHCS 3araJIbHIM
TOHATTAM 3aXOHiB KPUMiHAJBHO-IIPABOBOTO XapakTepy (IpuUMycCy), MOHATTIM
KpUMiHaJIBHOI BiIIOBigaIbHOCTI, IIHOTO HE crocTepiraeTecsa» [5, c. 105].

Cruixg morogutucsa 3 B. O. MepKy0BOO, M0 «..HasdBHICTh BHU3HAUYEHOI 3a-
KOHOZABIIEM cuCTeMH (pOpM KpUMiHAJLHOI BiAmoBiga bHOCTI, He OB’ A3aHOI i3
peaJbHUM 3aCTOCYBAHHSAM IIOKapaHHS, 3HAYHO HOMINPUTH MeKi qudepeHIriaii
Ta imgmBigyanisailii KpuminaabHOI BignmoBizaasHOCTI» [5, c. 127].

KpuminanabHO-IpaBOBe 320X0UYEHHS € iHCTPYMEHTOM CTUMYJIIOBAHHS IeBHUX
MO3UTUBHUX MOCTKPUMIHAIBLHUX Iill, AKi Oysiu 6 BurigHi mepskasi i1 mpaBo1io-
PYIIHUKY Ta cupuAau 6 JOCATHEHHIO 3aBJaHb, BU3HAUeHUX y KpumiHaibHO-
My Kozaekci Ykpainu. Peasizariis 3aoxouyBaJIbHUX HNPUIIHUCIB BigOyBaeThCs
3a PaXyHOK 3aKOHOJAaBYOI'0 3aKPilJieHHs PO3IIUPEHHS NPABOBUX IIifcTaB 3a-
CTOCYBaHHS 3BiIbHEHHS BiJ KPUMiHAJIBHOI BiAIOBiZaJbHOCTI, IMOM’AKIIEHHS
KPUMiHAJIBLHOTO MOKapaHHs, JOCTPOKOBOTO 3BiJIbHEHHS BiJ IOKapaHHS TOIIO.
3a HaABHOCTI mificTaB Ta YyMOB 3aCTOCYBAaHHS 3a0X0UYBAJbHUX KPUMiHAJL-
HO-TIPABOBUX IIPUMNCIB, IependaveHux y KpuminaabHOMY KoAeKci YKpainu,
BKasaHi 3aX0M CTUMYJIIOIOTH IIO3UTUBHY ITOBEAiHKY 0CO0M, AKAa 3HAXOAUTHCS
y cepi KpuMiHaJIbHO-IIPABOBOTO PETyJIOBAaHHS, Ta MiHIMi3yOTh KPUMiHAJL-
HO-TIPaBOBi 00Me:KeHHs, tepeadbaueHi y Hopmax KpumiHambHOTO KOIEKCy YKpa-
iHu. BUKJIIOUeHHS CKJIaAaloTh KOPYII[iiHI 3JIOUMHM, 3a3HaUYeHi Y IPUMITII IO
cr. 44 KK Vkpainu. Ha BKasaHi BUAU 3JIOUYMHIB He PO3MOBCIOIKYIOTHCSA 3a-
rajbHi mpaBUja 3a0X0UYeHHS, 1110 00YMOBJIEHO OCOOJMBiCTIO BiTUM3HAHOI KpU-
MiHaJIbHO-IIPABOBOI MOJIITUKM Ta Mi’KHApPOAHO-IPABOBUM HAIIPAMOM O0OPOTLOU
3 HaBeIeHOI0 KaTeropieio 3jg0unHiB. KopymiiiHUMM 3JI0UMHAMEN BBaKalOThCS
3JI0OUMHU, mepexbdauveHi crarramu 191, 262, 308, 312, 313, 320, 357, 410, y
BUIMMAAKY IX BUMHEHHS IIJIIXOM B3JIOBJKMBAHHS CJIY:KOOBUM CTAHOBUIIEM, a
TaKOK 3J0UNHU, Iependadeni crarramu 210, 354, 364, 364-1, 365-2, 366-1,
368-369-2 KK Vkpaiuu [1].

3a0x0uyBaJNbHi 3axX0AM KPHUMiHAJIBHO-IIPABOBOTO XapaKTepy BXOIATH [0
CHUCTEMH 3aXO[iB KPHUMiHAJIbHO-IIPABOBOTO BILINWBY, SIKa OiJIBIIIOI YaCTHUHOIO
pospobieHa y KpUMiHAJIbHO-TIPABOBiN JOKTPUHI Ta Aoci 4iTKO He BU3HaueHa y
KpuminanpHOMY KOZeKci YKpaiHu — B OKpeMUX Po3AijiaXx 3arajbHOl YacTUHU
SAKOT0, a TAKOXK y BigmoBigHuX HOopMax OcobamBOI YaCcTUHU, IIepeadaueHo BUIT
BKas3aHUX 3aX0MIiB.
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KpuminanbHO-TIpaBOBi 3aX04u Ta KPUMiHAJTBLHO-TIPABOBUMA BILJINB, AK ITHIIIE
O. B. KosaueHKoO, «...CIIiBBifHOCATHCS MiK cO00I0 K YacTHHA i I1ije, OCKLIbKM
KPUMiHAJIbHO-TIPABOBUM BILJIUB € 3a CBOIM 3MiCTOM OiJIbIII IITMPOKOIO KaTeropi-
€10, SKUI KPiM 3axX0[iB KPUMiHAJIbHO-IIPABOBOTO XapaKTepy, IO BigirpaioThb
BU3HAYAJbHY POJIb B YMOBaxX peasisallii moJio;KeHb KPUMiHaJbHOTO 3aKOHY,
OJTHOUACHO BKJIIOUa€ B cebe IIPaBOCBiIOMICTH i IpPaBOBY KYJIBTYPY, 10 GOPMY-
IOTbCA B YMOBaX KPUMiHaAJbHOTO 3aKOHY, Ta CYyCHiJIbHI BiIHOCMHU, CBiOMiCcTh
cy0’eKTiB, SKi B HUX BCTYNalOTh ab0 IOTEHIIHO 37aTHIi 1e 3poouTu. Bigmo-
BilHO, KpUMiHAJbHO-TIPABOBUII BIJIMB 3AiMCHIOETHLCS Ha BCiX ocib, B TOIi yac
AK 3aX00M KPUMiHAJbHO-IIPABOBOTO XapaKTepy 37e0iJbIIIoro ABJISIOTH COO0I0
peakIiiio mep:xkaBu Ha (DAaKT IMOPYIIEHHS MOJIOKEeHb KPUMiHAJIbHOTO 3aKOHY » [6,
c. 10].

Tax, II. B. XpamiHcbKUil IPOIIOHYE BJIACHY CUCTEMY 3a0X0UYBAaJIbHUX HOPM i
BBaJKae, 110 «...3a COIiaJIbHOIO CIIPAMOBAHICTIO COIliaIbHO-KOPUCHOI ITIOBEiHKHT
BHOKPEMJIIOIOTHCS HOPMHU, CIIPAMOBaHi Ha: 1) IpoTuito 3aounHaM (CyCIriJIbHO-He-
0e3meYHUM MOCATAHHAM), iHIITIN Hebesmelli, IO 3arpokye IIPaBOOXOPOHHUM
iHTepecam ocobu, cycmijbcTBa Ta AepikaBu (cT. cT. 36, 38, 39, 41, 42, 43 KK);
2) ocTaTouHe NMPUINHEHHS T'OTYBAaHHS M0 3JIOUMHY ab0 3aMaxy Ha 3JIOUYUH, IO
BUMHAETBCA OJHOOCiIOHO um y cuiByuacTi (ct. cT. 17, 31 KK); 3) mupe Kaarta
BUHHHUX, Y TOMY YHCJIi HEIIOBHOJIITHIX 0Ci0, YCYHEHHS CYCHIiJIbHO-HEe0e3ImMeuHnX
HaCJiAKiB, BiAIIKOAYBAaHHS 3aBAAHUX 30UTKiB, HaJaHHA MEIUYHOI JOIIOMOTH
MOTEPIIiJIOMY IIicjid BUMHEHHA 3JI0YnHY... (cT. cT. 45-49, nn. 1, 2, 2-1, u. 1
cT. 66, cT. 69); 4) TocATHEeHHA BUNPABJEHHS 3acyKeHuX... (cT. cr. 74, 75, 79,
80, 81, 82, 83, 85-87, 104-107 KK); 5) noBeseHHA BUIIPABJIEHHA 0cobm, dKa
BimOyJsia mokapaHHs, Ta NPUIMHEHHS o0Me:KeHb mpaB i cB0O0OM, Y TOMY UMCJIi
HemoOBHOJIITHiIX ocib (cT. 91, u. 3 ct. 108 KK)» [7, c. 13]. Cuix moroguTucsa 3
H. A. OpioBCcbKOIO, AKa BBaXKAa€, IO «...KPUMiHAJIbHO-IIPABOBI IPUIIUCH II[OJI0
BUKJIIOUEHHS 3JIOUMHHOCTI NiTHHS He IependavaioTh 3a0XOUEHHS, Ile HOPMH,
K1 BIIOBHOBA’KYIOTH 'POMAJAH NiAATH IIeBHUM YMHOM» [8, c. 2].

Cepen HayKOBIIiB J0Ci HeMae €QHOCTI IITO/I0 TOTO, AKi caMe HOpMU 3arajibHOI
vyactuau KK Ykpainu ciaig BusHaBaTu 3a0xXouyBaJbHUMU. [0 3a0X0UyBaJILHUX
HOpM, K BBaskae O. M. Ilomimyk, ciig BiTHOCUTH «...pAT HOPM IIOAO 3BiJb-
HeHHA Bil KpuMiHaJabHOI BimmoBimaabpHOCTI: cT. cT. 44—-49 KK VYKpainu, 3Bijab-
HEeHHJ BiJ| TOKapaHHs a0o foro mom’ AKIIEHHs, a TAKOMXK PAJ CYMiKHUX 3aX0/iB
1010 HETIOBHOJIITHiX, ITepeabdaueHux cT. cT. 97, 104, 105, 107 KK Ykpaiunu Tta
iH. Brim, #He TinbKu B SaranbHiil vactTuHi KK YKpainu micTaThcsa 3a0X0UyBaJib-
Hi HOpMHu. B OcobauBiii yacTuHi iX Tako:K 3Ha4YHA KiJbKicTh. 3a 3arajJbHUM
IpPaBUJIOM, TaKi IPUINCU MICTATHCSI B OCTAaHHIX YacTUHAX BiANIOBIZHUX cTaTel
Ocob6auBoi uactuau KK Ykpaiuu (manpukiaang, u. 2 ct. 111, u. 4 cr. 212, u. 2
cr. 255 ra in.)» [9, c. 111].

3a0X0UyBAJILHUMH 3aX0JaM{ KPUMiHAJIBLHO-IPABOBOI'O BILJINBY, Ha AYMKY
M. I. XaBpoHIioKa, € Taki, 10 «...CHOHYKalTh 0CO0y 0 MOBEeIiHKM, AKa J03BO-
Js€ BUPIIIUTU KPUMiHAJBHO-TIPABOBUI KOHQMIIKT 0e3 Iep:KaBHOTO IPUMYCY,
«3 HAaMEHIIINMU BTpaTaMu» AJIA 0COOM Ta iHINMMX cy0’e€KTiB BifAmMOBiZHMX mpa-
BoBigHOCHH. Ile cBOepimHMI «IPAHUK», AKIIO «6aTOTOM» BBasKaTU IPUMYCOBIi
3aX0I1 KPUMiHAJbHO-IIPABOBOT'O BILJIUBY. SIK IMpaBMio, 3a0X0UyBaJIbHI 3aX0aU
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3aCTOCOBYIOThCSA V BUMAAKAaX, KOJU He UAEThCA PO TAMKKI Ta 0COOJIMBO TAKKI
3JIOUMHU. Xoua OyBalOTh i BUHATKM, KOJU HEOOXiJHO 3BasKEHO IIiAXOJUTHU IO
OUTAHHS IPO Te, 10 BAMKJIMWBIiIIIe: peaisallia IPpUHIINIIY HeBiJBOPOTHOCTI ITOKa-
PaHHS CTOCOBHO IEeBHOI 0cO0M UM 3amobiranusa TAMKKOI ITKOAM, SKa MOKe 0yTu
3aBAaHa pisHoMaHiTHUM IHiHHOCTAM. CaMe I/ TaKUX BUMOAJIKiB mependavueHa,
ckaxkimo, Hopma 4. 2 ct. 255 KK, 3rigHO 3 SK0I0 3BIIbHAETHCA BiJf KPpUMiHAJE-
HOI BiAMOBiZa/IbHOCTI yYaCHUK 3JIOUMHHOI opraHisailii, AKuil aKTUBHO CIPUSIB
ii poskpurTio» [10, c. 7].

Ha mamy gymMKy, 3a0X0ouyBaJIbHI 3aX0I11 KPUMiHaJbHO-IIPABOBOTO XapaKTe-
Py, mepenbaveHi y 3aoxouyBaJbHUX HOpMax 3araibHol Ta Oco0amBOi YacTHUH
KpuminaapHOro Kojekcy YKpaiHu, CIOHYKaoTh (3a0X0UyIOTH) 0cO0y 0 IOBe-
IiHKHU, AKa J03BOJISIE€ HE 3aCTOCOBYBATU KPUMiHAJIBHO-IIPABOBUII IpPUMYyC abo
NPUIUHUATH HOT0 MOgaJIbIlle 3aCTOCYBAHHS.

KpuminanbHO-IpaBOBe 3a0X0UEHHS aJpecyeTbcsa 0cobi, ska BumHMJIA (abo
TOTYEThCA BUMHUTH) KPUMiHAJbHE MIPaBOIOPYIIEHHS; ITiJICTABOIO OJIA 3a0X0-
YyeHHS TaKkoi ocobu € JoOpoBijbHA BiAMOBA Bil BUMHEHHA KPUMiHAJIBLHOTO IIpa-
BOIOPYIIeHHS a00 HacTyIlHa IMOCTKPUMiHaJbHA IIOBEIiHKA 0co0M, sSKa J0o0po-
BiJIbHO HAIliJleHa Ha BiBepHeHHs, HeHUTpasizallito a00 3MeHIIeHHS 3JIOUMHHOL
mKoau (30UTKiB), Ha COPUAHHSA PO3KPUTTIO KPUMiHAJIBHOTO TPABOIIOPYIIIEHHS,
He BUMHEHHS HOBUX KPHMiHaAJIbHUX IIPABOMOPYIIIEeHb, ab0 TaKa MOBeiHKA, SKa
iHIITUM YMHOM CBiJUUTH IIPO KAATTS 0COOM Y BUMHEHOMY Ta II0JajbIlle IparHeH-
HsI BUIIPaBJIEHHS.

IIpaBoBuit aHaIi3 KPUMiHAJIBbHO-IIPABOBUX HOPM J03BOJISE 3POOUTU BUCHO-
BOK, II[0 320X0UYyBaJbHUMHU 3aX0IaMU € nependadveri KpuMinaaibHUM KOJIeKCOM
Ykpainu 3acobu MpaBOBOTO PETyJII0BAHHS BUMHEHOTo (200 TAKOrOo IO TOTYETHCS
IO BUMHEHHS ) KPUMiHaJbHOTO IIPABOIIOPYIIIeHH, 3a JOIIOMOTOI0 AKUX AePsKaBa
CTUMY.JIIOE 0cO0y m0 6asKaHOl MOBeNiHKY, CIIPAMOBAHOI Ha 3amobirants, HelTpa-
Jisarfiro abo 3MeHIIeHH A 3JI0OUNHHOI ITKOoAY (30UTKiB), Ha CHPUAHHSA PO3KPUTTIO
KPUMiHAJBHOTO MPABOMOPYIIIEHHS, He BUNHeHHA HOBUX KPUMiHAIbHUX IIPABO-
HopyIlleHb, a00 TaKa MOBeNiHKAa, SKa CBIAUUTE IIPO IilioBe KasTTA 0COOU y BUM-
HEHOMY Ta IMOoJaJIbIlle IPAarHeHH O BUIIPABJIEHHS.

3a0x0uyBaJbHi 3aX0lM KPUMiHAJIBLHO-IIPABOBOTO XapaKTepy MHOMiJISIOTHCS
Ha 3axoau, nependadeni B 3araabHiii Ta OcobsnuBiii vacTuHax KpuminaabHOTO
KoJeKkcy YKpaiuu. 3axonu, ki mepeadaueni y 3arajbHill 4acTUHI, peaai3yoThb-
cA y BUIJIALI: 1) 0CTATOUYHOTO IPUIIMHEHHA ITOTYBAaHHA [0 3JI0OUMHY abo 3aMaxy
Ha 3j0umH — cT. 17, 31 KK Ykpainu; 2) 3BilbHEeHHSA BiJ KpUMiHaJIbHOI Bigmo-
BimambHoCTi — ct. 45, 46, 48 KK Vkpaiuu; 3) mom’sIKIIIeHHA MMOKapaHHs, sKe
€ HACJIiJKOM ITO3UTHBHOI IIOCTKPUMiHAJIbHOI ImMOBEeAiHKM ocobu — m. 1, 2, 2-1
g. 1 cT. 66, cT. 69-1 KK YKpainu; 4) yMOBHO-AOCTPOKOBE 3BiIbHEHHS Bi Big0Oy-
BaHHSA IIOKapaHHs a00 3aMiHa HeBiAOYTOI YaCTUHU IMOKApPaHHS OiJIbINI M’ AKUM,
OB’ SA3aHUM i3 IIO3UTUBHOIO MOCTKPUMIiHAJILHOIO IIOBEAiHKOI0 3aCyIKeHO0I 0co-
6u — cr. 81, 82, 107 KK Vkpaiuu.

ITosuTuBHA TOCTKPUMiHAJIbHA IOBENiHKA 0CO0U peasi3yeThCs TaKOXK Y Bij-
HOBifHUX 3aoxouyBajdbHUX HOopMax OcobamBoi yacTmHu KpuMiHAIBHOTO KO-
IeKkcy YKpaiHu y BUTJISAL CIelliaJbHUX BUIAAKIB J0OPOBiIbHOI BimMoBu abo
Iifi0BOTO KasATTs, AKi mepemdadyeHo y HACTYIIHUX HopMmax: 4u. 5 cr. 110-2, u. 2

81



Bicnux OHY imeni I. I. Meunurxosa. IIpasosnascmeo. 2019. T. 24. Bun. 2(35)

cr. 111, u. 2 ct. 114, u. 3 cr. 175, u. 4 ct. 212, u. 4 cT. 212-1, u. 2 cT. 255,
y, 6 cr. 258, u. 2 ct. 258-3, u. 4 cr. 2568-5, u. 5 cr. 260, u. 3 cr. 263, u. 4
crt. 265, u. 4 ct. 289, u. 4 cT. 307, u. 4 ct. 309, u. 4 cT. 311, u. S5 cr. 321, u. 4
ct. 321-1, u. 5 ct. 354 KK Ykpaiuu.

BucHoBKu. 3a pesyJbTaTaMu IIPOBEIEHOTO JOCTiI:KeHHs CJIi] KOHCTaTyBaTH,
110 cyuyacHa KpUMiHaJbHO-IIPaBOBa IIOJiTUKA OOPOTHOU 3i 3JIOUMHHICTIO CIpPS-
MOBaHa He TiJIbKHU HA 3aCTOCYBaHHS MPUMYCY, a II HA 3a0XOUEHHSA (CTUMY.JIIO-
BaHHA) IMTOBEIiHKYU 0c00U, AKa BUnMHMUIIA (a00 TrOTYETHCA BUMHUTHI) KPUMiHAJTbHE
IPaBOIIOPYIIIEHHS, 3 METOI0 3al00iraHHs 3JIOYMHHOI ITOBEJiHKM Ta BUPIIIeHHS
KPUMiHAJIbHO-TIPABOBOTO KOH(MJIIKTY 3a MOIIOMOTOI0 3a0X0UYyBAJbHUX KPUMi-
HaJIbHO-IIPABOBUX 3aXO0/iB.

3aoxouyBajbHi KPUMiHAJIbHO-IIPABOBI 3aX0A1 mepeadadeHo y 3a0X0UyBaJb-
HUX HOopMax 3araibHoi Ta OcobamBoi uacTuH KpuMinaibHOTO Kogekcy YKpai-
Hu. [Tomanpina cucTeMaTaallisa Ta 3aKOHOJaBUa perjaMeHTallisd 3a0X0UyBaJlb-
HUX KPUMiHaAJbHO-IIPABOBUX 3aX0/IiB € IIEPCIIEKTUBHUM HAIPAMOM KPUMiHAJb-
HO-TIPAaBOBOI MHOJIITHKU ¥YKpaiHu, sSKa € BayKJIMBOIO CKJIAJOBOIO BiTUMBHSHOI
KpPUMiHAJBHOI IOJITUKY y cepi 60poThOM 3i 3JI0OUMHHICTIO.
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T. A. IIaBaoBa

Opecckuil HaIMOHAIBHBIN yHUBepcuTeT uMenu WM. V1. MeuHuKOBa,
Kageapa yroJioBHOTO IIpaBa, yroJIOBHOI'O MpOoIlecca M KPUMUHAJIUCTAKHI
dpanmysckuii 0yabap, 24/26, Ogecca, 65058, Ykpauna

ITPABOBAJA ITPUPOJA ITIOOIMPUTEJBHBIX MEP
YTOJIOBHO-IIPABOBOI'O XAPARKTEPA

Pesiome

IIpoarmanu3upoBaB cofepsKaHne W COOTHOIIEeHNE MeTONOB HNPUHYKICHUA U
MOOIIPEHNsI B OT€UYECTBEHHOM YrOJIOBHO-IIPABOBOI AOKTPUHE M 3aKOHOJATEJIb-
CTBe, MbI IIPUIILJIN K CJaenyiomuM BeiBogaM. CoBpeMeHHas yroJ0BHO-IIPAaBOBas
TOJUTUKA OOPLOBI C MIPECTYITHOCTHIO HaNpaBJieHa He TOJbKO Ha IMpUMeHeHUe
NPUHYXKIEHNUS, HO U Ha MOOIIpeHne (CTUMYJINPOBAHUE) IIOBEJeHUS JINIA, KO-
TOPOE COBEPIIHUJIO (UJIU TOTOBUTCSA COBEPIIHUTH) YTOJOBHOE IIpaBOHApYIIEHUE,
C IIeJIbI0 TIPeNOTBPAIlleHNA MaJbHeHIero mMpecTymHOTO TOBEIeHUA U PeIleHn s
YTOJIOBHO-IIPABOBOI'0 KOH(IMKTA C IIOMOIIBIO ITOOIIPUTEIbHBIX YTOJOBHO-IIPA-
BOBBIX Mep. IloompurenbHble MepPhl YIOJOBHO-IIPABOBOTO XapaKTepa MmoApas-
IeJIAI0TCA Ha Mepbl, KOTophle ImpeaycMoTpeHbl B O01iet u OcobeHHOM yacTax
YroioBHOTO KoJeKca YKpauHbl. Ilool[puTebHbIe MepPhl YTOJIOBHO-IIPABOBOTO
xapakTepa OO1ieit yacTu peajusdyioTcsa B Buae: 1) OKOHUATeJIbLHOTO NpeKpa-
IeHUsA IPUTOTOBJIEHNA K MPECTYIJIEHNIO UK MTOKYIITeH!UA Ha IPeCTyIJIeHue —
ct. 17, 31 YK YKpaunbr; 2) 0ocBOOOKIEHUA OT YrOJIOBHOU OTBETCTBEHHOCTU —
cr. 45, 46, 48 YK Vkpaunbl; 3) cMArYeHUA HaKas3aHUs, KOTOPOE SBJIAETCS
CJeICTBUEM IMOJIOKUTEIHLHOTO MOCTIPECTYIIHOTO MoBeAeHnsd auria —1m. 1, 2, 2-1
4. 1 cT. 66, cT. 69-1 YK YKpaunsi; 4) yCI0BHO-IOCPOUHOE OCBOOOKIEHIE OT OT-
ObIBaHUA HaKasaHUsA WJIM 3aMeHa HeOTOBITOM YacTu HaKasaHUA 0oJiee MATKUM,
KOTOPOE CBA3aHO C MO3UTUBHBLIM ITOCTIIPECTYIIHBLIM ITOBEJEHUEM OCYIKIEHHOTO
—cr. 81, 82, 107 YK VKpauubl. YToJ0OBHO-IIPABOBOE IIOOIIPEHIE PEeaTn3yeT-
cdA TaKsKe B COOTBETCTBYIOIIMUX HopMax OcobeHHOI YacTu YTOJOBHOIO KoJeKca
YKpauHbl B BUJie CHEINAJbHBIX CIyUaeB JOOPOBOJILHOTO OTKA3a MU JeATeNb-
HOro packasuus. [loompuresbHbIe MEPBI YTOJOBHO-IIPABOBOI'0 XapaKTepa — 9To
IpeayCMOTPEHHbBIE ¥ TOJIOBHBIM KOAEKCOM CIIOCOOBI IIPABOBOT'0 PEryJINPOBAHUS
COBEPIIEeHHOTO (MM TOTOBSAINErocsa K COBEPIIEeHNI0) YTOJOBHOTO IIpaBOHAPYIIIe-
HHUS, C IOMOIIBIO KOTOPBIX I'OCYAAPCTBO CTUMYJIUPYET JIUIO K JKeJIaeMOMY II0-
BeeHUI0, HAIPaBJIEHHOMY Ha IIpeJOoTBpallleHre, HeHTpaaus3auio Uil YMeHb-
IIeHNWe TPEeCTYIHOTO Bpena (YOBITKOB), Ha COJENCTBUE PACKPBHITUIO YTOJOBHOTO
IPaBOHAPYIIIEHUS, He COBEPIIeHNEe HOBBIX YIOJOBHBIX IIPABOHAPYIIIEHUH, MU
Takoe IMoBeJeHne, KOTOPOe CBUAETEIbCTBYET O PACKASHUY JIUIA B COMeAHHOM U
JaJbHelIee cTpeMIeHne K UCIPaBIeHUIO.

KaroueBrie cioBa: MPpUHYKAEHNE, ITOOMIPEHNE, TOOIIPUTEIbHBIE MEPHI Yo~
JIOBHO-TIPABOBOT'0 XapaKTepa
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THE LEGAL NATURE OF INCENTIVE MEASURES
OF CRIMINAL-LEGAL NATURE

Summary

Having analyzed the content and correlation of methods of coercion and
encouragement in the domestic criminal law doctrine and legislation, we
came to the following conclusions. The modern criminal law policy of fighting
against crime is directed not only on the application of coercion, but also on
the encouragement (stimulation) of the behavior of the person who made
(or is going to make) a criminal offense. This is provided for the purpose of
preventing further criminal conduct and resolving the criminal law conflict
through encouraging criminal law measures. Incentive measures of a criminal
legal nature are divided into measures that are provided for in the General
and Special parts of the Criminal code of Ukraine. Encouraging measures
of criminal-legal character of the General part are realized in the form of:
1) final termination of preparation for a crime or attempt at a crime —
Art. 17, 31 of the Criminal code of Ukraine; 2) exemption from criminal
liability — Art. 45, 46, 48 of the Criminal code of Ukraine; 3) mitigation
of punishment, which is the result of positive post-criminal behavior of a
person — items 1, 2, 2-1 of Part 1 of Art. 66, Art. 69-1 of the Criminal code of
Ukraine; 4) conditionally-early release from punishment or replacement of the
unserved part of punishment more lenient, which is associated with positive
post-criminal behavior of the convict — Art. 81, 82, 107 of the Criminal code
of Ukraine. Criminal-legal encouragement is realized also by some norms of
a Special part of the Criminal code of Ukraine in the form of special cases of
voluntary refusal or active repentance. Incentives of criminal law are some
methods provided by the Criminal code of Ukraine, which methods legal
regulation of a criminal offence committed (or about to be committed) by means
of which the state encourages a person to the desired behavior. Such behavior
is aimed at preventing, neutralizing or reducing criminal damage (losses), as
well as to facilitate the disclosure of a criminal offense, not committing new
criminal offenses. Also, this behavior may indicate repentance of the person
in the deed, and the further desire for correction.

Key words: coercion, encouragement, incentive measures of criminal-legal
character.
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